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As a general rule, evidence of an undis- 
closed intent is not, in civil cases at least, 
admissible, but the New York Court of Ap- 
peals, in the recent case of Davis’ Admr. v. 
Marvine, discovered and pointed out an ex- 
ception which, though the ruling is one upon 
which judicial minds might fairly differ, 
seems to be well grounded, in view of the 
circumstances disclosed in the cause. In 
substance, it was held that, in an action in- 
volving a question of usury, where the trans- 
action, at the time of making the loan is in 
dispute and susceptible of different construc- 
tions, the plaintiff may testify whether he in- 
tended at the time to make an illegal and usuri- 
ous agreement. This, as the court says, is not 
to be likened to a case where the meaning of 
the written instrument is sought to be ex- 
plained, or to be varied, by the evidence of a 
party’s intenticn. The general rule of law 
forbids a party toa written contract from tes- 
tifying to his understanding of it, or as to his 
intention. His undisclosed intention is not 


competent to be shown to bind the other con-_ 
Rickerson v. Ins. Co., 149- 


tracting party. 
N. Y. 307. On its face the note in issue was 
a perfectly innocent and valid instrument, 
and it is only by resort to extrinsic facts and 
circumstances that it is invested with the ele- 
ments and the atmosphere of illegality. Ac- 
cording to the plaintiff’s story, it was given 
to her as security against loss from a foreign 
investment made for her by the defendant. 
According to the defendant’s story, it was 
made upon a loan of the money to him, and 
in its innocent guise concealed an usurious 
agreement. Whether, then, the suspicious 
circumstances adduced by the defendant shall 
charge the plaintiff with having endeavored 
to evade the statute against usury must largely 
depend upon what was her intention in this 
transaction, rendered obscure to the under- 
standing of the jurors through the acts of the 
parties and their conflicting statements upon 
the witness stand. 

In Thurston vy. Cornell, 38 N. Y. 281, the 





defense to the note was usury and it appeared 
that a certain sum had been reserved out of 
the principal of the note. The evidence was 
conflicting, the defendant claiming that the 
agreement was that he should pay a usurious 
rate of interest for the money loaned by the 
plaintiff, while the latter claimed that the 
reservation from the principal was as com- 
pensation for her services and expenses in col- 
lecting the money necessary to complete the 
sum to be loaned, and that such services were 
rendered at the defendant’s request and upon 
his express promise to pay her therefor. 
Upon the trial the plaintiff was permitted to 
state what her intention was in stipulating for 
the extra compensation reserved, and it was 
held in this court that there was no error in 
the ruling. It was said by Judge Dwight, in 
the opinion, that ‘‘whether it’’ (the amount 
reserved) ‘‘was intended as compensation for 
the loan, or as compensation for trouble and 
expense incurred in collecting the money to 
be loaned was precisely the question of fact 
for the jury ; and the law is now well settled, 
under the rule admitting parties to testify in 
their own behalf, that, where the character of 
the transaction depends upon the intent of 
the party, it is competent, when that party is 
a witness, to inquire of him what his, inten- 
tion was.’’ Later, in Bayliss v. Cockcroft, 
81 N. Y. 363, where the defense of usury was 
made to an action on a note, the question 
arose of the admissibility of the plaintiff’s 
statement that he had no purpose or intention 
to evade the statute of usury. The evidence 
showed that the note in suit was transferred 
to the plaintiff with twelve other notes, which 
were business paper, at the same time and as 
one transaction, at a discount from the aggre- 
gate amount of the notes greater than legal 
interest. The question was whether the note 
in suit was delivered upon a corrupt and 
usurious agreement and whether the plaintiff 
reserved any usurious interest. It was held 
that the circumstances were such as to make 
the reception of the testimony proper, under 
the authority of Thurston v. Cornell. Chief 
Judge Folger said, in the opinion: ‘‘We do 
not encourage the reception of this kind of 
testimony; yet we know that parties have 
been permitted to speak as to their mental 
operations in the doing of an act that is called 
in question, where the intent with which it is 
done serves to characterize it.’’ 
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NOTES OF IMPORTANT DECISIONS. 


INSOLVENT CORPORATIONS — FRAUDULENT 
PREFERENCE — JUDGMENT NOTES.—The United 
States Circuit Court of Appeals, for the Seventh 
Circuit, hold, in C. H. Fargo & Co. v. Lambeau 
Leather Co., that an arrangement by which an in- 
solvent corporation gives certain creditors whom 
it desires to prefer, judgment notes for their debts, 
causes its directors to resign and the appointees 
of the creditors to be made directors, causes its 
by-laws to be changed to the effect that no in- 
struments affecting a lien upon the assets of the 
company shall be valid unless authorized by a 
vote of the directory so established, and providing 
for secrecy in the whole transaction, holding out 
its former officers without change but bringing 
the control of such corporation absolutely within 
the power of such preferred creditors and contin- 
uing the business at the expense of other and fu- 
ture creditors under this secret arrangement, is a 
fraud in fact, which prevents such creditors upon 
failure of the corporation from availing them- 
selves of their fraudulently procured and ar- 
ranged advantages and postpones them to the 
liens of other and innocent creditors upon the as- 
sets of said corporation; and that a creditor bank 
which advances additional money to an insolvent 
corporation when in a failing condition for the 
purpose of being allowed to share in the prefer- 
ential arrangements above referred to, becomes a 
party to the original fraud, and will be held pari 
passu with such creditors in a denial of the right 
to participate in the assets of the company until 
after other and innocent creditors are paid. 

This opinion is a caustic review by Judge Woods 
of the transactions connected with the failure of 
the C. H. Fargo & Co. corporation several years 
since, in which two large creditor corporations, 
some months previous to the failure, advanced 
fresh money, taking judgment notes for such 
money and for their past indebtedness, taking 
complete possession and control of the corpora- 
tion by the appointment of its own nominees as 
directors, and changing the by-laws so as to pre- 
vent any independent or free action by the com- 
pany toward other preferences, and imposing 
secrecy upon all concerned, thus allowing the 
company to hold itself out under its old officers, 
and in fact suppressing any notice of the changed 
condition of its affairs to other creditors and par- 
ties dealing with the corporation. Judge Woods 
holds that while an insolvent corporation might 
prefer creditors and by judgment notes held with- 
out notice to others, yet the circumstances here 
set out, with a deliberate agreement for secrecy, 
constitute an actual fraud, such as to deny to the 
parties participating therein any preference when 
the company fails, and postpones the liens of their 
claims entirely to the other and innocent credit- 
ors of such corporation and acreditor bank which 
advances a further sum to such corporation after 
its condition is discovered practically for the use 
of its officers, for the purpose of obtaining like 





preferential provisions for itself, will be debarred 
by that act from a standing as an innocent cred- 
itor, but will be charged with the whole fraud ab 
initio. 

The case was hotly contested from the first by 
able counsel on both sides, and Mr. Justice Brown 
in a short dissenting opinion declines to concur in 
the finding that there was such a showing of act- 
ual fraud as to debar the preferential creditors 
from any share in the assets of the company un- 
til after the common creditors are paid. The 
decision presents a conclusion of great importance 
to the large commercial interests of the country. 





WILL—PROVISION FOR AFTER-BORN CHIL- 
DREN.—The Supreme Court of Wisconsin, in Re 
Donges’ Estate, 79 N. W. Rep. 786, has handed 
down a very elaborate opinion on the subject of a 
presumed intestacy by reason of the non-provis- 
ion in a will for after-born children. In that case 
it appeared that the testator devised his estate to 
his wife, directing that she should hold it until 
the youngest of his children, if any are born, 
should attain twenty-one years of age, without 
directing that it should then go to such children 
or making any disposition of it. The court found 
no difficulty in holding that in accordance with 
the general rule that the court will do its utmost 
to ascertain the testator’s intention and will pre- 
sume against an intestacy that this operated as a 
devise to the children on the majority of the 
youngest child. The question then presented it- 
self, whether this was a ‘provision’? for such 
after-born children within the Revised Statutes, 
section 2286, which confer upon an after-born 
child the share which he would have had in the 
event of intestacy when the parent, by his will, 
makes no provision for such child. The court 
held that this amounted to such a provision as 
would satisfy the statutes, and the children should 
take their shares under the will and not as if the 
testator had died intestate. 

The cases on the subject of non-provision for 
after-born children are very numerous and are 
isually of small value out of the jurisdiction in 
which they are decided on account of the differ- 
ence in the object sought to be attained by the 
statutes of the various States. The decision in 
this case is sustained by the authorities in all ju- 
risdictions where the statute has for its object the 
protection of such children from an apparent 
oversight or mistake on the part of the testator. 
See Mann v. Hyde, 171 Mich. 278; Given v. Hil- 
ton, 95 U.S. 591, 594. 

In such States, however, as Maine and Pennsyl- 
vania, where the statute is intended absolutely to 
restrict a testator from disinheriting his after-born 
children, such a decision as that in the case cited 
would probably not be reached. In such States 
the court is required to go a step further than the 
court went in the principal case, and to determine 
whether the provision made by the will is a rea- 
sonable provision. In Hollingsworth’s Appeal, 
51 Penn. 521, it was held that a gift of all the 
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testator’s property to his wife absolutely and the 
appointnosent of her as guardian for all his chil- 
dren, they being committed to her affection, 
judgment and discretion for their maintenance, 
education and future provision, was not a suffi- 
cient provision for the said children, although the 
testator distinctly declared in his will that he so 
regarded it. It has also been held that such a 
provision must not be postponed or reversionary. 
Bowen v. Hoxie, 137 Mass. 527; Rhodes v. Weldy, 
46 Ohio St. 234; Waterman v. Hawkins, 63 Me. 
156; Potter v. Brown, 11 R. I. 232; Willard’s 
Estate. 68 Penn. 327. 





PROCESS—SERVICE ON AGENT OF NON-RESI- 
DENT.—Discrimination against non-residents in 
respect to service of process is held unconstitu- 
ticnal in Caldwell v. Armour, 43 Atl. Rep. 517, by 
the Superior Court of Delaware. The statute al- 
lowed service on the manager or agent in charge 
of a business owned by a non-resident, but did 
not have such provision in respect to a resident 
owner. The court says: “It is not material 
whether the mode of constructive service pro- 
vided for non-residents doing business here is as 
effective for the purpose of actual notice as that 
provided for residents, or whether that provided 
for such non-residents is better than certain other 
modes of constructive service which have been 
condemned as insufficient. Nor is it material 
that the service in this case was likely to result, 
or that it did in fact result, in actual notice to the 
defendants of the pendency of this action.”’” The 
discrimination between residents and non-resi- 
dents was held to deny to the latter the equal 
privileges and immunities of citizens guaranteed 
to them by the federal constitution. 

Some discrimination in matters of procedure 
between residents and non-residents has been 
made by the long established practice of the 
courts everywhere. As instances may be men- 
tioned the requirement of security for costs from 
non-residents, the granting of attachments against 
non-residents, the running of the statutes of lim- 
itations, and other particulars mentioned in a 
note in 14 L. R. A. on page 583. The constitu- 
tionality of discriminations against non-residents 
in respect to the statute of limitations is sustained 
by the Supreme Court of the United States in 
Chemung Canal Bank v. Lowery, 93 U. S. 72, 23 
L. Ed. 806, while the very late case of Central 
Loan & Trust Co. v. Campbell Commission Co., 
173 U.S. 84, 43 L. Ed. 623, sustains a statute au- 
thorizing an attachment against a non-resident, 
Without giving the bond required for an attach- 
ment against a resident. If the constitution does 
not prohibit such discriminations as these against 
flon-residents, it would seem that it might permit 
some discrimination against them in the matter 
of serving proce:s. 

The question of due process of law in case of 
such service was not passed upon by the Delaware 
court, which based its decision entirely upon the 
ground that there was a denial of the equal privi- 





leges and immunities of citizens. But, if that 
ground should not be sufficient to condemn the 
statute, the question of due process of law would’ 
arise. What will constitute due process of law in 
the service of process is by no means fully estab- 
lished. There are well-recognized exceptions to 
the rule which requires personal service on the 
defendant himself, and the constitutionality of 
the provisions applicable to them, if not actually 
decided, is conceded by the failure to contest it. 
Such are cases in which service is made upon 
persons under disability or those who have ab- 
sconded or concealed themselves, and various 
other cases. But in spite of long acquiescence in 
statutory provisions for substituted service in 
some of these cases, it is by no means certain that 
the statutes would be upheld if brought to a test. 

There is much ground for contending that a 
person doing business in the State through an 
agent ought to be in some way subject to process 
in that State. A statute authorizing process 
against the owner of any business to be served on 
a managing agent in charge of the business would 
be free from the objection which was held fatal 
in the Delaware case, if the provisions were made 
applicable to 1esidents as well as to non-residents. 
But, if it were also held to furnish due process of 
law. it would create a grave danger unless there 
were some restrictions made as to the judgment 
that might be taken on such service. Ifjudgment 
were not allowed to bind the defendant person- 
ally, but only to bind the property in the agent’s 
control, it would be somewhat analogous to judg- 
ments against a partnership obtained by service 
on one partner only. 





VENDOR AND PURCHASER—MORTGAGED PREM- 
ISES—ASSUMPTION OF MORTGAGE — PERSONAL 
LIABILITY.—In McKay v. Ward, 57 Pac. Rep. 
1024, the Supreme Court of Utah considered a 
question upon which the authorities are more or 
less diverse, viz.: as to the personal liability of 
one who purchases mortgaged premises. The 
holding of the court was that a person who pur- 
chases mortgaged premises and agrees, for a con- 
sideration, to pay the mortgage debt, is personally 
liable to the mortgagee or his assigns; and this, 
whether the immediate grantor of such purchaser 
was personally liable or not. Where a purchaser 
of land, asa part of the consideration, assumes 
and agrees to pay the debt of a third person, no 
consideration, moving from such third person to 
such purchaser, is necessary. The liability rests 
upon the promise to pay, and an action will lie 
thereon in the name of the party to be benefited. 
Independent of the principle that one who ina 
deed, and for a consideration, assumes and agrees 
to pay a mortgage debt, upon purchase of the 
mortgaged premises, is personally liable thereon 
when it appears, as in this case, that appellant, B, 
actually assumed and agreed to pay the mortgage 
debt in the deed to him, and retained $700 of the 
purchase price of the land for that purpose, and 
thereafter paid $100 principal and the interest on 
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the mortgage, and wrote plaintiff and agreed to 
pay the mortgage, after its assumption by him, 
and testified that he was indebted to plaintiff upon 
no other account than the note secured by the 
mortgage, he cannot be heard to deny his obliga- 
tion. One of the members of the court dissented, 
declaring, in substance, that the grantee of mort- 
gaged premises, who in his deed of conveyance 
has merely assumed and agreed to pay the mort- 
gage, and whose immediate grantor is not per- 
sonally liable for the mortgage debt, cannot, ac- 
cording to the great weight of authority, be held 
personally liable to the mortgagee or owner of 
the mortgage, unless it is clearly shown that the 
grantor intended to confer a benefit upon him, or 
unless the grantee accepted the deed with full 
knowledge of an assumption elause therein con- 
taining apt words showing that the grantor in- 
tended to bestow a benefit upon the mortgagee. 
The following is from the opinion of the court: 

“Appellant claims that as Ward gave the 
notes and mortgage to the plaintiff, and after- 
wards conveyed the mortgaged premises to 
McDonald, subject to the mortgage, but without 
assuming it in writing, and the fact that Belnap 
purchased the mortgaged premises from McDon- 
ald, and assumed and agreed to pay the mortgage, 
would not make him liable to pay the mortgage, 
or upon any deficiency judgment obtained thereon, 
because McDonald was not personally liable to 
pay it, and no privity existed between the parties. 
The case, therefore, presents the question whether 
the obligation assumed by one who purchases the 
mortgaged premises, and agrees for a considera- 
tion to pay the mortgage debt, shall be held to be 
available to the mortgagee or his assignee in all 
cases, or only in cases where the purchaser's im- 
mediate grantor was personally liable for the pay- 
ment of the debt. There is much conflict in the 
authorities upon the subject. New York, New 
Jersey and several other States hold that a grantee 
who has assumed to pay the mortgage as a part 
consideration of his purchase is not liable fora 
deficiency arising upon a foreclosure and sale, in 
case his grantor was not personally liable for the 
payment of it; while Pennsylvania, [llinois, Ne- 
braska, Wisconsin. Iowa, Ohio, Missouri and Utah, 
and some other States, hold that a purchaser is 
liable on his assumption and agreement to pay the 
mortgage, although the agreement to assume and 
pay it be in a deed from a grantor who was under 
no personal] liability to pay the mortgage. In 
these States it is held that the price of the land is 
a sufficient consideration for the agreement to pay 
the mortgage debt, and that, where the amount 
of the mortgage is withheld for the purpose of 
satisfying the obligation, a vendor may rightfully 
direct how, when, and to whom the purchase 
price of property he sells may be paid; that he 
may rightfully receive it to himself, donate it to 
publie charity, or make such other disposition of 
it as may best meet his views; that, where a 
promise or contract has been made between two 
parties for the benefit of a third, action will lie 





thereon at the instance of the third party to be 
benefited, although the promise or contract was 
made without the knowledge of the third party, 
and without any consideration moving direct from 
him; that, if the vendee agrees to pay in accord- 
ance with such directions of the vendor, he can- 
not set up as a defense that his vendor was under 
no duty to apply and pay the fund in the manner 
agreed. The following cases support the latter 
contention: Merriman v. Moore, 90 Pa. St. 78; 
Dean v. Walker, 107 Ill. 541; 1 Jones, Mortg. (5th 
Ed.) 760; Hare v. Murphy, 45 Neb. 809, 64 N. W. 
Rep. 211; Bank v. Mesarvey, 101 Iowa, 286. 70 N. 
W. Rep. 198; Bay v. Williams (Ill. Sup.), 1 N. E. 
Rep. 340; Enos v. Sanger, 96 Wis. 150, 70 N. W. 
Rep. 1069; Brewer v. Maurer, 38 Ohio St. 543; 
Beeson v. Green (lowa), 72 N. W. Rep. 555; Bay 
v. Williams, 112 Il]. 91; 3 Pom. Eq. Jur. § 1207; 1 
Beach, Mod. Cont. 196, note; Ross v. Kennison, 38 
Iowa, 396; Pom. Code Rem. § 139; Bas- 
sett v. Hughes, 43 Wis. 319; Montgomery 
v. Rief, 15 Utah, 499, 50 Pac. Rep. 623; 
Brown v. Markland, 16 Utah, 360, 52 Pae. 
Rep. 597; Clark v. Fisk. 9 Utah, 94, 33 
Pac. Rep. 248; Hoff’s Appeal, 24 Pa. St. 200; Jus- 
tice v. Tallman, 86 Pa. St. 147; Heim v. Vogel, 69 
Mo. 529. It sufficiently appears from the whole 
record that Belnap agreed to pay McDonald $1,170 
for the land in question, and, over and above the 
amount paid down, he assumed and agreed to pay 
the two notes secured by the mortgage made by 
Ward to McKay, amounting to $700, and interest, 
as consideration for the land. When he paid 
these notes, and not until then, had he paid the 
consideration he bad agreed to pay for the prop- 
erty. This agreement was binding upon him, and 
was made for a good and valid consideration. 
The amount of the mortgage was deducted from 
the consideration which he had assumed and 
agreed to pay for the laud. That sum he retained 
in his hands for the express purpose of paying off 
the incumbrance. He was then living on the land, 
and his title was good when he made the pay- 
ments. He actually paid $100 upon the principal 
and interest of the mortgage he assumed. He 
accepted the deed with the assumption named 
therein, and knew its provisions. There was no 
deception practiced upon him. The doctrine of 
the liability of a grantee in a deed who assumed 
and agreed to pay a prior mortgage as part con- 
sideration for the purchase price of land sold, al- 
though his grantee was not liable to pay said 
mortgage, rests in several States upon the doc- 
trine that where one person, for a valuable con- 
sideration, engages with another to do some act 
for the benefit of a third person, the latter may 
maintain an action against the promisor for a 
breach of the agreement. Enos v. Sanger, 96 
Wis. 150, 70 N. W. Rep. 1069; Bank v. Mesarvey, 
101 Iowa, 285,70 N. W. Rep. 198; Dean vy. Walker, 
107 Ill. 540. In the case of Montgomery v. Rief, 
15 Utah, 495, 50 Pac. Rep. 623, the court, speak- 
ing through Mr. Justice Bartch, said: ‘This 
question bas been the subject of much controversy 
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in the courts, and as a result the prevailing doc- 
trine in this country, as shown by the weight of 
authority, doubtless is that, where a promise or 
contract has been made between two parties for 
the benefit of a third, an action will lie thereon at 
the instance and in the name of the party to be 
benefited, although the promise or contract was 
made without his knowledge, and without any 
consideration moving from him.’ Thompson v. 
Cheeseman. 15 Utah, 49, 48 Pac. Rep. 477; Brown 
v. Markland, 16 Utah, 360, 52 Pac. Rep. 597. 
While the above cases do not deal directly with a 
question like the one under consideration, the 
principle laid down therein is the basis of the 
doctrine here contended for. 

‘The case of Clark v. Fisk, 9 Utah, 94, 33 Pac. 
Rep. 248, was where Stowell sold iand to Swan, 
who executed back a purchase-money mortgage 
thereon. Swan thereafter sold part of the land 
to Barry, who gave back to Swan a purchase- 
money mortgage thereon, but who did not assume 
any mortgages made by Swan, or otherwise, so 
far as appears from the record. Barry thereafter 
sold the property to Fisk, with a clause in the 
deed that the grantee assumed and agreed to pay 
the mortgaged indebtedness. Suit was thereafter 
brought to foreclose the first Swan mortgage to 
Stowell, which was then held by Clark, and for a 
deficiency judgment against Fisk thereon; and the 
court held that Fisk was liable on his assumption 
in the mortgage, and rendered a deticiency judg- 
ment against him. The court, speaking through 
Mr. Justice Bartch, said, in substance (as shown 
by the headnote), that where a vendee has given 
a mortgage to secure some part of the purchase 
price, and then the vendee sells the land bya 
deed wherein the grantee therein assumes and 
agrees to pay the mortgage, the vendee and mort- 
gagor cannot release his grantee in the deed, so 
as to affect the rights of the mortgagee, without 
the mortgagee’s consent. Where a grantee ina 
deed assumes and agrees to pay a mortgage, his 
agreement inures to the benetit of the mortgagee 
and his assigns, and they obtain all the rights of 
the grantor in the deed as against the grantee. 
In this case we do not look elsewhere than to the 
opinion for the facts upon which the opinion is 
based. ‘The court is presumed to have embodied 
all the material facts as it finds them in the opin- 
ion of the court, and on these facts the court ren- 
ders its decision. It is not to be expected that 
resort will be had to the files of the trial court for 
facts or conclusions that should be embraced in 
the opinion. It will be seen from the statement 
in the above case that the principle decided cor- 
responds with the case now under consideration. 
In that case Swan gave the notes and mortgage 
sought to be foreclosed, and Barry, Fisk’s grantor, 
did not assume the prior Swan mortgage. and was 
not liable thereon, yet the court holds that Fisk, 
Barry's grantee, was liable for a detiviency judg- 
ment, although Fisk claimed that his promise to 
pay the mortgage was inserted in the deed with- 
out his knowledge, and although Barry had 





promise on which the action is found.’ 


actually released bim from the obligation assumed 
in the deed. 

‘*In Bank v. Mesarvey (lowa), 70 N. W. Rep. 
198, it is held that a covenant by a purchaser of 
mortgaged premises to pay the mortgage debt 
may be enforced by the mortgagee, whether such 
purchaser’s immediate grantor was p(rsonally 
liable for the debt or not. In Dean v. Walker, 
107 Ill. 540, it is held that, where a deed for land 
imposes the obligation upon the grantee to pay 
and discharge the existing incumbrance upon the 
land, the grantee’s liability to the holder of the 
incumbrance rests upon the doctrine that, when 
one person makes an agreement to another for 
the benefit of a third person, the latter may main- 
tain an action upon it. In such case it is not nec- 
essary that there should be any consideration 
passing from the third person, and it was imma- 
terial whether the grantee was personally liable 
for the debt or not. In Beeson v. Green (Lowa), 
72 N. W. Rep. 555, it is held that a grantee of a 
deed, with a clause therein that he assumed the 
incumbrance, obligated him to pay the mortgage 
the same as if he signed the deed containing the 
promise, and parol evidence was inadmissible, in 
the absence of fraud, to show that the deed was 
not executed in accordance with the contract. 
In Merriman vy. Moore, 90 Pa. St. 78, it is held 
that a grantee in a deed may so contract therein 
with his grantor as to make himself personally 
liable to a mortgagee for the amount of the mort- 
gage therein, even though the grantor was not 
liable to pay the mortgage; that the grantee ina 
deed may so contract therein with his grantor as 
to make himself personally liable to a mortgagee 
for the amount of the mortgage thereon, even 
though the mortgagor was not liable to pay the 
mortgage; that the grantor bad the right to con- 
tract with his purchaser as to whom, when, and 
how the consideration for the land should be 
paid, and the grantee would be liable on such 
promise. Bay v. Williams, 112 Ill. 91. In Enos 
v. Sanger (Wis.). 70 N. W. Rep. 1069, it was held 
that, where a subsequent grantee of mortgaged 
premises, in the conveyance to him, assumes the 
mortgage as part of the consideration, his lia- 
bility rests solely on such consideration and 
promise, and no other consideration need pass 
from the mortgagee to the grantee, though his 
immediate grantee was not personally liable to 
the mortgagee. In Brewer v. Dyer, 7 Cush. 337, the 
court said: ‘Upon the principle of law long rec- 
ognized and clearly established, where one person, 
for a valuable consideration, engages with an- 
other to"do some act for the benefit of a third, 
the latter, who would enjoy the benefit of the act, 
may maintain an action for the breach of such 
agreement. It does not rest upon the ground of 
any actual or supposed relationship between the 
parties, as some of the earlier cases seem to indi- 
cate, but upon a broad and more satisfactory basis 
that the law, operating upon the acts of the 
parties, establishes the privity, and implies the 
In Enos 
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v. Sanger (Wis.), 70 N. W. Rep. at page 1070, in 
speaking of the above doctrine, the court say: 
‘In most, if not all, jurisdictions where the lia- 
bility of a grantee to pay a debt secured upon the 
property conveyed to him, because of his promise 
in the conveyance, is sustained on the ground 
stated, the fact of whether the grantor was liable 
for the debt or not is held immaterial.’ In 
Brewer v. Maurer, 38 Ohio St. 543, in discussing 
this same question, the court said: ‘This ques- 
tion arose in Merriman v. Moore, 90 Pa. St. 78. 
That was an action, like the present, to recover 
for a deficiency against a grantee who held under 
a deed subject to a mortgage which the grantee 
had verbally assumed to pay as part of the pur- 
chase money. There, as here, it was insisted 
that, as the grantor was under no personal obli- 
gation to pay the debt, his grantee’s promise to 
pay the same was not binding for want of a con- 
sideration. The court say the consideration was 
the price of the land. It was nothing to the 
grantee what the grantor did with the purchase 
money. He might direct how it should be paid. 
If the vendee agrees to pay it\as the vendor di- 
rects, the former cannot set up as a defense that 
his vendor was under no duty to apply it in that 
way. If this principle be sound—and I see no 
reason to question it in a case like the present— 
then it follows that the plaintiffs in error are lia- 
ble on their covenant to pay, even though Mary 
Braundel was not. French, when he sold the 
land to them, made his conveyance subject to the 
mortgage, which they agreed to pay as part of 
the purchase money. He, for reasons that are 
obvious, having assumed this debt, and having 
warranted the title, devoted a portion of the pur- 
chase money equal to the debt to its discharge. 
At that time the debt was not all due. The 
promise was to pay the purchase money in the 
way specified in said mortgage. It was a promise 
for the benefit of all prior grantors, including the 
mortgagor. No reason can be perceived why, in 
the furtherance of justice, the plaintiffs in error 
should not pay the purchase money in the man- 
ner they had contracted to pay, and thereby re- 
lieved the mortgagor, through whom they claim, 
from his liability. The promise of French to her 
was therefore a valid contract. The considera- 
tion for it was purchase money, which she has 
the right to stipulate for and direct how it should 
be paid, and which he agreed to pay in the man- 
ner stated. Upon her executing the conveyance 
to him, his promise to her was as binding as if 
she had been a feme sole. This being so, he was 
personally bound, and in like manner his grantees 
became bound to him.” In this case it does not 
appear that the grantor was liable to pay the 
debt. While the case was decided on another 
point, the opinion shows that Ohio stands with 
other States on this question. In Heim v. Vogel, 
69 Mo. 529, where a grantor conveyed toa grantee 
a lot covered by a previous mortgage, which the 
grantor was not liable upon, and the grantee 
agreed and assumed to pay the mortgage, it was 





held that his agreement to pay, embraced in the 
deed, rendered him liable to pay the mortgage. 
The case of Hicks v. Hamilton, 144 Mo. 495, 46S. 
W. Rep. 432, is not in point. In that case there 
was no consideration for the promise of the 
grantee. There is still another reason why de- 
fendant Belnap is liable for a deficiency judg- 
ment, independent of the principle laid down. 
Mr. Belnap assumed and agreed to pay that 
mortgage debt in the deed to him, and retained 
$700 of the purchase price of the land in his hands 
with which to pay such incumbrance. Showing 
that was his understanding, he thereafter actually 
paid the $100 note and interest secured by the 
agreement named in the deed, and thereafter, 
when asked by the holder to pay the mortgage, 
he wrote to plaintiff agreeing to pay it. Belnap 
also testified when upon the witness stand that 
he was indebted to McKay on no other account 
than those notes—the $100 and the $600 note. 
Under such circumstances, the appellant should 
be held liable to pay the debt he had assumed and 
agreed to pay, irrespective of his liability, be- 
cause of the assumption contained in the deed. 
“After an examination of all the conflicting 
authorities, we are of the opinion, as based upon 
the better reason, that where a grantee, in a con- 
veyance to him, assumes and agrees to pay the 
debt of a third person as part of the considera- 
tion for his purchase, there is no necessity for any 
consideration to pass from such third person or 
his debtor to such grantee to support such agree- 


ment.”’ 
7 





SYMBOLICAL DELIVERY. 


In contracts of sale, of mortgage and other 
agreements, a delivery of the property or 
thing transferred or affected is an essential 
and cardinal requisite to the validity and 
binding legal force of the transaction. A 
note, deed, mortgage, or other instrument of 
writing does not become operative, as a gen- 
eral rule, until there is a complete and irrev- 
ocable delivery by the grantor or maker to 
the grantee, payee, etc. The sale of a chat- 
tel is not, ordinarily, complete so as to fully 
bind the parties and strangers until a delivery 
is effected, though there may, of course, be 
instances where the right to possession is 
given by the contract of the parties such as 
would make the sale effective where innocent 
third persons have no rights or interest at 
stake. There are two general kinds of de- 
livery, manual or actual, and symbolical. 
The first is easily defined to be the parting 
with the possession and dominion of property 
of a tangible nature, and of such a character 
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as will admit of a taking of physical, actual, 
possession by the transferee. Butin many 
instances the thing or property sold, pledged, 
or otherwise transferred, is not capable of im- 
mediate, physical and manual delivery be- 
cause of its bulky or ponderous character. 
But the fact that the thing sold cannot at 
once be placed out of the hands of the vendor 
into the manual possession of the buyer does 
not deprive it, in law, of its salable qualities, 
nor prevent the owner from making disposi- 
tion thereof in the usual course of business. 
In all such cases, therefore, the law provides 
a kind of delivery which will suffice, not only 
as to the immediate parties to the contract, 
but as to strangers and third persons as well. 
This species of delivery is called constructive 
or symbolical delivery, and the cases where 
it is applicable is well shown by the language 
of Lord Ellenborough in a leading case: 
‘‘Where goods are ponderous and incapable 
* * * of being handed over from one to 
another, there cannot be an actual delivery ; 
but it may be done by that which is tanta- 
mount, such as the delivery of the key of a 
warehouse in which the goods are lodged, or 
by the delivery of their indicia of property.’”! 
‘The acts that will constitute a delivery,’’ 
say the Supreme Court of California, in Lay 
v. Nevill,” will vary in the different classes of 
cases, and will depend very much upon the 
character and quantity of the property sold, 
as well as the circumstances of each particular 
case. The same acts are not necessary to 
make a good delivery of a ponderous article, 
like a block of granite or a stack of hay, as 
would be required in case of an article like a 
small bulk, as a pound of bullion.’’? Where 

1 Chaplin v. Rogers,1 East, 192. And this is the 
recognized rule of the authorities. Bailey v. Ogden, 
8 Johns. 399, 420; Elmore v. Stone, 1 Taunt. 458: 
Jewett v. Warren, 12 Mass. 300; Hodgson v. Lebret, 1 
Camp. (N. P.) 192; Salter v. Woolams,2 M. & G. (E. 
C. L.) 650; White v. McCracken, 60 Ark. 613; Nor- 
wegian Plow Co. v. Hawthorn, 71 Wis. 529; Shaul v. 
Harrington, 54 Ark. 305; King v. Jarman, 35 Ark, 190; 
Meehan vy. Sharp, 151 Mass. 564, 24 N. E. Rep. 907; 
Puckett v. Reed, 31 Ark. 131; Vining v. Gilbreath, 39 
Me. 496; Ricker v. Cross,5 N. H. 570; Doak v. Bru- 
baker, 1 Nev. 218; Moulton v. Langwith, 7 T. R. 67; 
Pleasants v. Pendleton, 6 Rand. (Va.) 473; Van Brunt 
v. Pike, 4 Gill. (Md.) 270-275; Marsh v. MePherson, 
96 U. S. 279; Gant v. Broadway (Ariz.), 15 Pac. Rep. 
862; Sharp v. Carroll, 66 Wis. 62,27 N. W. Rep. 832; 
Chase v. Garrett (Pa ), 1 Atl. Rep. 912. 

225 Cal. 553. 

3 See to like effect, Pressel v. Brice (Pa.), 21 Atl. 
Rep. 813; Chaffin v. Doub, 14 Cal. 384; Buckley v. 
Duff, 144 Pa. St. 596. 





a sale is made and the property transferred is 
not capable of present manual delivery, it is 
the duty of the vendee to take such steps to 
assert his ownership as the nature ofthe prop- 
erty will permit, having regard for the in- 
tended use of same, the nature of the transac- 
tion and the position of the parties. The 
vendor must release his dominion entirely and 
the vendee assume control as far as he rea- 
sonably can.* And when all this is done by 
the vendee, his possession will protect him 
against third persons as well as the vendor 
himself.5 The vendee, of course, must do all 
that he properly can to put strangers and 
third parties on notice of the change of own- 
ership. It would, no doubt, be necessary, in 
many cases, for him to mark the property 
bought in some way so as to put others on 
notice of the change of ownership and posses- 
sion. But when the property sold is in the 
hands of a third person who holds as bailee 
for the vendor, a symbolical or constructive 
delivery is always held sufficient when effected 
by instructions from the vendor to the bailee 
to turn the property over to the vendee, and 
the agreement of the bailee tosodo. He 
then changes the character of his holding to 
that of a bailee for the vendee instead of the 
vendor, and is thereafter accountable to the 
vendee.® In other words, the possession of 
the bailee would instantly become that of the 
vendee instead of the vendor upon the con- 
summation of an agreement of this kind. 
Symbolical delivery is not particularly fa- 
voredinlaw. Where there is no visible, tangi- 
ble change of dominion and actual posses- 
sion, third persons are apt to be misled in 
dealing with property thus situated to their 
injury, however honest their motives are, be- 
cause of the difficulty in ascertaining from 
appearances the true status of ownership and 
possession. Of course where the facts are 
clear a delivery of this kind will suffice for all 
persons, for a person is not to be deprived of 
his right to sell, incumber or transfer his 
property because it is of such a character as 
not to admit of immediate manual delivery or 
actual, pbysical transfer from hand to hand. 
But ‘‘tae circumstances which are to be tanta- 


4 McKibbin v. Martin, 64 Pa. St. 352; Buckley v. 
Duff, 144 Pa. St. 596, 8 Atl. Rep. 188. 

5 Cessna v. Nimmick, 113 Pa. St. 70, 4 At!. Rep. 193. 

6 Keil v. Harris (Pa.), 6 Atl. Rep. 750; Worman v. 
Kramer, 73 Pa. St. 878; Steele v. Miller (Pa.), 1 Atl. 
Rep. 434. 
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mount to an actual delivery should be very 
strong and unequivocal so as to take away all 
doubt as to the understanding of the parties.’’? 
The necessity for delivery in the sale or trans- 
fer of property, whether actual or construct- 
ive, arises from the operation of the statute 
of frauds. The English statute on this sub- 
ject, so far as it relates to delivery in sales, 
etc., isasfollows: ‘*No contract for the sale 
of any goods, wares or merchandise, for the 
price of ten pounds sterling or upwards, shall 
be allowed to be good, except the buyer shall 
accept part of the goods so ‘sold, and actually 
receive the same, or give something in earnest 
to bind the bargain, or in part of payment.’’® 
Like statutes in this country are usually 
moulded after the English act. The neces- 
sity for a law of this kind arose because of 
the many evils, abuses, and confusion arising 
from a state of the law which recognized no 
necessity for the delivery of property when 
sold. Under the statute of frauds the value of 
the property or thing sold or transferred must 
be determined by the worth of all the goods 
sold. If there should bein the sale a number of 
articles, each one of which is separately of 
less value than that fixed by the statute, the 
sale cannot be taken out of its operation be- 
cause none of the articles are worth the 
amount fixed thereby, where they were all 
sold by the same party to the same vendee 
and at the same time.’ The question of sym- 
bolical delivery may sometimes be a very dif- 
ficult one. The facts and circumstances of 
any particular case, taken all together, may 
often leave the issue on this point very un- 
certain. Indeed, it is very easy to conceive 
of a case where different intelligent and im- 
partial minds in passing judgment might 
come to entirely different conclusions. And 
whenever this is the case, the question of de- 
livery becomes one of fact, not of law.!° 
Instances where Symbolical Delivery Held 
Sufficient.—Where the consignor of goods or 
property, in pursuance of a contract of sale, 
delivers to the consignee a bill of lading for 
same, this effects a complete symbolical de- 


7 Bailey v. Ogden, 3 Johns. 399, 420,421. See, too, 
Bank of Black Rock v. Decker, 65 Ark. 33, 44 S. W. 
Rep. 220; Anderson v. Brenneman, 53 Iowa, 735, 6 N. 
W. Rep. 62. 

8 29 Car. 2, ch. 3, § 17. 

9 Baldey v. Parker, 2 Barn. & Aid. 37. 

1© Chaplin v. Rogers, 1 East, 192; Russell v. O’Brien, 
127 Mass. 349; Hollingsworth v. Napier, 3 Caines, 182; 
Parry v. Libbey, 166 Mass. 112, 44 N. E. Rep. 124. 





livery and entitles the vendee to all the right, 
title and ownership which the vendor had in 
the property as fully as though there had 
been actual physical change of possession at 
once." A bill of lading usually being nego- 
tiable or assignable, the rule is, the assignee 
or transferee succeeds to the right of posses- 
sion and ownership by the transfer and de- 
livery of the instrument where it represents 
property subject to shipper’s orders.” The 
owner of a livery stable made a sale of some 
horses. The vendee, without taking actual 
possession, requested the vendor to keep 
them at livery for him subject to call, and 
the stable keeper agreed to do so. This was 
held to be a sufficient constructive delivery 
to uphold the sale.” By the sale and agree- 
ment in this case, the vendor became the 
bailee of the vendee and held the horses 
thereafter in right of the latter. The pos- 
session of the owner in his own right ceased 
the instant he agreed to become bailee for 
his vendee and hold the horses subject to 
call. Likewise, where a party in buying a 
lot of bricks which cannot be immediately de- 
livered manually, goes to the place where 
they are, in company with the owner, counts 
them, receives them constructively from the 
vendor and agrees with the vendor that they 
are to remain where they are for a time, and 
that the vendor will ship them according to 
instructions, for the buyer, and all this is 
done in furtherance of such agreement, the 
delivery will be sufficient, not only as between 
the parties, but as to strangers as well. 
And where the owner of cotton placed it in 
a gin, taking from the ginner a receipt agree- 
ing to gin the same and deliver it to the 
holder of the receipt, a complete symbolical 
delivery will be effected by a sale of the cot- 
ton and a delivery to the buyer of the re- 
ceipt and agreement. Upon the same prin- 
ciple the delivery of a warehouse receipt is 
deemed in law a delivery to the transferee of 
the property designated therein.” Goods 


11 Russel v. O’Brien, 127 Mass. 349; Davis v. Rus- 
sell, 52 Cal. 611; Pratt v. Parkman, 24 Pick. ( Mass.) 
42; Dows v. Greene, 24 N. Y. 638; D’Wolf v. Harris, 4 
Mason (U.S. C. C.), 515; Conard v. The Atlantic Ins. 
Co., 1 Pet. 386. 

12 First Nat. Bank v. McAndrews,5 Mont. 325, 6 
Pac. Rep. 879; Holliday v. Hamilton, 11 Wall. 560; 
Gilmor v. Grove, 8 How. (U. 8.) 429. 

13 Elmore v. Stone, 1 Taunt. 458. 

14 Parry v. Libbey, 166 Mass. 112, 44 N. E. Rep. 124. 

15 Puckett v. Reed, 31 Ark. 131. 
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stored ina warehouse may be symbolically 
delivered ona sale by the vendor turning 
over to the buyer the key to the warehouse in 
which they are contained. This act gives 
the buyer access to, and dominion over, the 
thing sold, and at the same time takes con- 
trol away from tLe former owner, whereby 
the constructive delivery becomes complete 
and effective.” Such a delivery is effective 
not only between the immediate parties to the 
transaction, but binds strangers and third 
persons, including subsequent attaching 
creditors." The delivery need not take 
place, necessarily, where the property is lo- 
cated when it is effected by the delivery of a 
receipt, bill of lading, key or other indicia 
of ownership, but the formality of the trans- 
fer may as well take place anywhere.’ 
Where a house is built on the land of another 
with leave from the owner of the soil to re- 
move it, by reason of which arrangement it 
remains personal property, it may be deliv- 
ered by turning over to the purchaser from 
ihe owner the key thereto in furtherance of 
the sale.” It has been held that delivery of 
a ship at sea is effected by the delivery of a 
bill of sale thereof.“ And in case of such a 
sale the vendee is entitled toa reasonable 
time within which to assume actual dominion 
over the vessel purchased after she arrives in 
port. And if the actual possession be thus 
effected within a reasonable time the title 
will pass to the vendee, even as against third 
persons, including attaching creditors who 
have acquired some bona fide right or inter- 
est in the thing sold before complete physical 
delivery is effected. When property is in 
the hands of a third persun, the owner may 
effect a binding constructive delivery to the 
buyer by executing an order on the third 
person to hold the property for account of 


16 Davis v. Russell, 52 Cal. 611; Allen v. Jones, 24 
Fed. Rep. 11. 

17 Packard v. Dunsmore, 11 Cush. ( Mass.) 282; Vi- 
ning v. Gilbreath, 89 Me. 496; Ricker v. Cross, 5 N. H. 
570; Wilkes v. Fountaine, 5 Johns. 3385; Pleasants v. 
Pendleton, 6 Rand. (Va.) 473. 

1s Packard v. Dunsmore, 11 Cush. (Mass.) 282. 

19 Vining v. Gilbreath, 39 Me. 496, 

°° Vining v. Gilbreath, 39 Me. 496. 

21 Vining v. Gilbreath, 39 Me. 496; D’Wolfv. Harris, 
4 Mason (U. S.C. C.), 515, 535; Portland Bank v. 
Stacey, 4 Mass. 661. 

2 D’ Wolf v. Harris, 4 Mason (U.S. C. C.), 515, 585; 
Ricker y. Cross, 5 N. H. 570, 572; Meeker v. Wilson, 1 
Gallison (U.S. C. C.), 419; Portland Bank v. Stacey, 
4 Mass. 661; Portland Bank v. Stubbs, 6 Mass. 422. 





the purchaser or to deliver it to him. This 
will be a complete delivery as soon as the 
third party is properly notified of the trans- 
action.“ If a purchaser writes his name 
upon an article in pursuance of a contract of 
sale, this will be a sufficient constructive de- 
livery. The dealer will then hold the prop- 
erty as bailee of the buyer. But if a pur- 
chaser buys several articles and only desig- 
nates a part of those bought by placing his 
name thereon, there will be no symbolical 
delivery as to that part of the property not 
thus designated.” 

Instances Where Delivery not Sufficient.— 
An agreement to deliver property symbolic- 
ally is not a delivery, and cannot affect third 
persons until consummated as required by 
law. This is true even though the full pur- 
chase price be paid by the buyer.% The 
rights of the parties as vendor and vendee 
take effect, however, just as soon as tbe 
promise to deliver is followed up by taking 
the required possession in furtherance of the 
agreement to deliver.” While a delivery of 
property in the hands of a common carrier 
may usually be effected by a transfer of the 
bill of lading, it is necessary that it be de- 
livered to the purchaser or some one author- 
ized to represent him. If it be delivered to 
a stranger, or even to an employee of the 
buyer, the scope of whose employment does 
not authorize him to act for his master in re- 
ceiving the bill of lading, no title or posses- 
sion will pass. An agreement to purchase 
property is not binding as to creditors of the 
owner and strangers acquiring an interest or 
right therein for value in good faith, where 
no actual or symbolical possession is taken in 
pursuance of the sale before such rights ac- 
crue.” In the sale of a manufacturing busi- 
ness it is not a sufficient delivery that the 
vendor, as between himself and the buyer, 
recognize the title of the latter in the thing 
sold where there is no actual or constructive 
delivery or change of possession.” In such 

23 Searle v. Keeves, 2 Esp. 596; Salter v. Woolams, 2 
M. & G. (E. C. L.) 650; Doak v. Brubaker, 1 Nev. 218; 
Hollingsworth v. Napier, 3 Caines, 182. 

24 Hodgson v. LeBret, 1 Camp. N. P. 228. See, too, 
Ellis v. Hunt, 3 T. R. 464. 

2 Hodgson v. LeBret, 1 Camp. N. P. 223. 

26 Davis v. Miller, 69 Miss. 762,12 South. Rep. 27; 
Johnson v. Bailey, 17 Colo. 59, 28 Pac. Rep. 81. 

27 Campbell v. Ehlen, 76 Md. 93, 24 Atl. Rep. 420. 

28 Quintard v. Bacon, 99 Mass. 185, 


29 Ceas v. Bramley, 18 Hun, 187. 
80 Steele v. Benham, 84 N. Y. 634. 
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a case the fact that the buyer may give some 
directions about the property will not change 
the rule, where the owner remains in actual 
possession of the thing sold, and there is 
nothing apparent to put others on notice of 
the sale.*' In the sale of a quantity of lum- 
ber stacked on a mill yard the purchaser only 
went to the property -and walked around it, 
the vendor at the time designating and ‘point- 
ing out the same to him. The lumber was 
permitted to remain where it was; no actual 
possession was taken nor further acts of 
ownership asserted by the buyer. The lum- 
ber was not marked nor otherwise visibly 
designated as the property of the buyer, and 
remained in its place for several months. In 
the meantime process was sued out against 
the original owner, and it was very properly 
held that the delivery was not effectual.®? In 
giving an order ona third person for property 
sold, it is necessary that the order be given 
on the real party. It is not sufficient that it 
be directed to an agent or employee of the 
custodian, for he is not the actual custodian 
in law, though he have the real possession in 
right of his master. This is true because the 
possession of the agentis that of the principal, 
and the request to deliver must run in the 
name of the real person having the dominion 
over the property, for it cannot be assumed 
that the agents or servants of anyone having 
authority to surrender up property confided 
to their care and keeping upon a request to 
them in any other capacity than as the repre- 
sentative of the master, and by and with his 
authority and consent.” And if a warehouse- 
man, by virtue of his arrangement with the 
owner of goods deposited with him, stipulates 
to deliver the property to the owner only, a 
delivery by the owner of the warehouse re- 
ceipt to another upon a sale would not amount 
to agood constructive delivery.** The buyer 


31 Steele v. Benham, 84 N. Y. 634. 

82 Bank of Black Rock v. Decker, 65 Ark. 33, 44 S. 
W. Rep. 220. And see, to like effect, Menzies v. 
Dodd, 19 Wis. 364; McKee v. Garcelon, 60 Me. 165; 
Bailey v. Ogden, 38 Johns. 399, 420. And see contra, 
Jewett v. Warren, 12 Mass. 300, where it is held that 
it is a good delivery of logs in rafts for the owner to 
go with the buyer in sight of the property and show 
it tothe buyer. And that it is not necessary for the 
buyer, in such a case, to take possession until he 
should have occasion to use the logs. 

33 Doak v. Brubaker, 1 Nev. 218. 

34 Gill v. Frank, 12 Oreg. 507. And see Boardman 
v. Spooner, 13 Allen (Mass.), 353. 





in such a case must know that he buys that 

which the bailee does not undertake to de- 

liver to him, and which could not be required 

of the bailee by law. W. C. RopGers. 
Nashville, Ark. 








ASSIGNMENT FOR BENEFIT OF CREDITORS— 
FOREIGN ASSIGNMENT—TITLE TO PROP- 
ERTY — NOTICE OF ASSIGNMENT TO 
DEBTOR—VALIDITY OF FOREIGN ASSIGN- 
MENT. 


FENTOO v. EDWARDS. 


Supreme Court of California, September 11, 1899. 

1. A voluntary assignment for the benefit of cred- 
itors, made in Illinois by a Minnesota corporation do- 
ing business in the former State, vests the personal 
property of the corporation in the assignee, wherever 
situate, so that a debt owing to the corporation by a 
resident of California cannot be garnished after the 
assignment at the suit of a Nebraska creditor. 

2. Where a debtor was garnished after his creditor 
had made a voluntary assignment for the benefit of 
creditors, the mere fact that the debtor did not re- 
ceive notice of the assignment until after he was gar- 
nished is immaterial, where he received notice in 
time to avail himself of it, in discharge of the garnish- 
ment proceedings. 

8. It will be presumed that an assignment of a Min- 
nesota corporation doing business in [Illinois was 
made in Illinois, where it is shown that the assign- 
ment is in conformity with the laws of the latter 
State, and that the trust is being administered by the 
courts of that State. 

4. An assignment for the benefit of creditors, valid 
by the laws of the State where made, will be enforced 
by the courts of another State, though it does not con- 
form to the laws of such State, where it does not pur- 
port to transfer property situate in such State. 


Coorer, C.: This case was submitted in the 
court below upon an agreed statement of facts. 
Judgment was thereupon entered in favor of 
plaintiff, and this appeal is by the intervener 
from the judgment and comes here upon 
the judgment roll. The agreed statement of 
facts, which may here be treated as the find- 
ings, shows, in substance, as follows: Atall times 
mentioned in the said stipulation the Northrup- 
Braslan-Goodwin Company was a corporation, 
organized under the laws of Minnesota, doing 
business in Minneapolis and in Chicago, Ill. On 
May 28, 1896, the said corporation made a general 
assignment for the benefit of its creditors to 
plaintiff, who is a resident of the State of Lilinois, 
which assignment purported to convey to the 
plaintiff, as assignee, all the property, both real 
and personal, of the said corporation, whereso- 
ever situate. The said assignment was made in 
conformity with the voluntary assignment laws 
of the State of Illinois. The plaintiff duly quali- 
fied as such assignee, filed the proper bond in the 
office of the clerk of the county court of Cook 
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county, Ill., and ever since has been the assignee 
of said corporation, acting under the direction of 
said county court. It does not appear from the 
stipulation whether the assignment was executed 
in the State of Minnesota or the State of Llinois. 
On said last-named date the defendants were in- 
debted to said corporation in the sum of $330.62, 
which said sum is the subject of controversy in 
this action. At the time of making the said as- 
signment, and prior thereto, the said corporation 
was, and still is, indebted to the intervener, who 
was and is a citizen of the State of Nebraska, in 
the sum of $1,000. On the 17th day of July, 1896, 
after proceedings duly commenced by the inter- 
venor in the Superior Court of Los Angeles 
county, State of California, against said corpora- 
tion, a writ of attachment was duly issued and 
served upon the defendants, by which it was at- 
tempted to levy upon and garnish the amount so 
due the corporation by the defendants. After the 
said writ was served upon defendants, the plaint- 
iff made demand upon them for the payment to 
him as assignee of the amount owing by them to 
said corporation. Defendants admit the indebt- 
edness, but desire the court to determine to whom 
it shall be paid. The only issue to be determined 
here is whether the indebtedness due by defend- 
ants to the corporation passed to plaintiff by said 
assignment. If it did so pass, then at the time of 
the levy of the said writ the defendants were not 
indebted to said corporation, but to plaintiff as 
such assignee for the benefit of creditors. There 
is no question here as to the rights of any citizen of 
this State or of property situate within this State. 
The chose in action due from defendants to the 
corporation has no situs in the State of California, 
but must follow the person of the owner, and was 
therefore, in contemplation of law, situate in the 
State of Minnesota at the time of the said assign- 
ment. Guillander v. Howell, 35 N. Y. 662; Bur- 
rill, Assignm. (6th Ed.) § 282. The above propo- 
sition is conceded by appellant’s counsel. The 
stipulation of facts shows that the assignment 
**was made in conformity with the voluntary as- 
signment laws of the State of Illinois,’ and that 
the laws of Minnesota and Illinois shall be con- 
sidered before the court in determining the ques- 
tion in controversy. The Revised Statutes of 
[llinois provide that any debtor may make a vol- 
untary assignment of his property for the benefit 
of his creditors. Chapter 10a, § 1. The assign- 
ment, therefore, having been made to a resident 
of Chicago, in which place the corporation was 
doing business, under the laws of Illinois, and the 
assignee having qualified and filed his bond with 
the county clerk of Cook county, where he is now 
acting under the direction of the county court of 
said county, and the voluntary assignment law of 
Illinois by its terms applying to assignments made 
in the State of Illinois, we think the assignment 
was valid, and conveyed all the property of the 
corporation to the plaintiff. including the chose 
in action due from defendants to the corporation. 
It is the rule of all the States of the Union that a 





contract valid in the place where it is made is 
valid everywhere. 2 Pars. Cont. p. 570; Burrill, 
Assignm. § 275; Story, Confl. Laws, §§ 376, 383; 
Guillander v. Howell, 35 N. Y. 657. Certain ex- 
ceptions are stated in the books in cases where a 
contract or sale affects property situate in a dif- 
ferent State from the one in which the sale is 
made, or the revenue laws of another State, or if 
it conflicts with the interests of another State or 
its citizens. In Burrill on Assignments (section 
275), the rule is thus stated: ‘*With regard to all 
contracts of which the subject-matter is personal 
property, it may be laid down as a broad general 
proposition, subject, however, to numerous qual- 
ifications, that their validity is to be tested by the 
law of the place where the contract is made. [f 
valid there, they will be everywhere sustained, 
and foreign tribunals, on principles of interna- 
tional and interstate comity, will, in determining 
their force and sufficiency, regard them in the 
lig bt of the law where they were made. On this 
principle, a voluntary assignment in one State 
valid by the laws of that State would operate to 
convey personal property (not already subject to 
liens) in every State where it might be found.”’ 
In Story on Conflict of Laws (section 423a), the 
author. in discussing the rule that sales and con- 
tracts in relation to personal property are to be 
construed according to the law of the domicile 
of the owner or the place of the contract, says: 
‘Similar rules will govern in cases of voluntary 
assignments by debtors and of involuntary as- 
signments under the bankrupt laws of a State. In 
each case the lex loci of the assignment or the 
bankruptcy will ordinarily form the basis of the 
priorities and privileges attaching to his movable 
property, and will regulate the distribution 
thereof among his creditors, at least if that is the 
place of his domicile and of the situs of the prop- 
erty.’’ In the case of Means v. Hapgood, 19 Pick. 
105, it was held that an assignment made in the 
State of Maine by a citizen thereof to certain of 
his creditors was valid against a subsequent at- 
tachment of the debt of the commonwealth by a 
citizen thereof. The learned chief justice, Shaw, 
in the opinion said: ‘**This is founded upon the 
general principle that an owner has the disposing 
power over property which is recognized by all 
civilized, and especially by all commercial, na- 
tions, to transfer his property for a good and val- 
uable consideration, and the general disposition 
of all friendly governments to give effect to such 
contracts, when not opposed by some great con- 
sideration of public policy or manifestly injurious 
to their own citizens. A fortiori, is this true of the 
several States of the American Union, who, though 
foreign for some purposes, are united for many 
others.’’ In Campbell v. Iron Co. (Colo. Sup. ; filed 
June 17, 1885), 7 Pac. Rep. 293, itissaid: ‘It may 
be considered a settled doctrine that a voluntary 
assignment, which is valid in the State where the 
owner resides, will be held to pass personal prop- 
erty included, the situs of which is in another 
State. It is said that while ‘an involuntary trans- 
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fer of movable property abroad, by process at 
home, does not devest the title in prejudice of 
creditors domiciled at the place of the actual situs, 
a voluntary transfer by the act of the owner de- 
vests iteverywhere.’ This is in perfect harmony 
with the principle that, while the ‘lex loci con- 
tractus determines the validity of the contract, the 
lex fori controls the remedy.’ Speed v. May, 17 
Pa. St. 91, citing Milne v. Moreton, 6 Bin. 360, and 
other cases. See also Dehon v. Foster, 4 Allen, 
545, and cases cited.”’ In Caskie v. Webster, 2 
Wall. Jr. 131, Fed. Cas. No. 2,500, it was held that 
a general voluntary assignment valid by the laws 
of one of the United States, though assumed to be 
void if it had been made in another State, will 
carry property in that other against a subsequent 
attaching creditor there. In the opinion it is said: 
‘*A debt isa mere incorporeal right. It has no 
situs, and follows the person of the creditor. A 
voluntary assignment of it by the creditor, which 
is valid by the laws of his domicile, whether such 
assignment be called legal or equitable. will 
operate as a transfer of the debt which should be 
regarded in all places.”’ In the case of Law v. 
Mills, 18 Pa. St. 185, Joy and Webster madea 
general assignment in the State of New York on 
November 17, 1849, for the benefit of their cred- 
itors. At the time of the assignment they had 
personal property in the State of Pennsylvania, 
which was on November 20, 1849, levied upon by 
writ on a foreign judgment. It was held that the 
validity of the assignment was to be determined 
by the place of its execution, and, being valid un- 
der the laws of New York, it conveyed personal 
property situate in Pennsylvania. In Schuler v. 
Israel, 27 Fed. Rep. 851, it was held that a gen- 
eral assignment for the benefit of creditors valid 
in Texas, where it was executed. would be held 
valid in Missouri, unless it conflicted with the 
rights of resident creditors. Ina note to the case 
last cited it is said: ‘*A voluntary general as- 
signment for the benefit of creditors made in 
another State, and valid by its laws, will be 
recognized as valid and as effectually transferring 
personal property wherever the same may be sit- 
uated. IJnre Page-Sexsmith Lumber Co. (Minn.), 
16 N. W. Rep. 700; Butler v. Wendell (Mich.), 23 
N. W. Rep. 460.°° The general rule is that a 
voluntary assignment of personal property, valid 
at the place where it is made, is valid every- 
where and wherever the property may be situ- 
ated, unless such transfer interferes with the 
domestic laws, policy, or rights of the citizens of 
the State in which the property is situate. Bur- 
rill, Assignm. (6th Ed.) p. 359, and cases cited in 
note 5. It follows that the assignment conveyed 
the property to plaintiff, and that at the time the 
attachment was served the defendants were not 
indebted to the corporation, but to its assignee. 
The fact that notice of the assignment was not 
given to defendants before the attachment was 
served upon them is immaterial. If the debtor 
receives notice of the assignment pendente lite in 
time to avail himself of it in discharge of the suit 





against him, this will be sufficient. 
Laws, § 396, and cases cited. : 

It is claimed that, in the absence of any state- 
ment in the stipulation as to where tbe assignment 
was made, we must presume that it was made in 
Minnesota. We think the presumption from the 
facts, as stated in the stipulation, is that it was 
made in Illinois. The laws of Illinois evidently 
apply to assignments made in the State, and the 
stipulation shows that the assignment was in con- 
formity with the laws of the State. The assignee 
resided in Chicago, where the corporation was 
doing business, and is now acting under the direc- 
tions of the county court of Cook county. The 
presumption is that the assignment was valid, 
that the law has been obeyed, and that the ordi- 
nary course of business has been pursued. Code 
Civ. Proc. § 1963. 

It is contended that the assignment is void be- 
cause it does not comply with title 3 of division 4 
of the Civil Code of this State, providing for as- 
signments for the benefit of creditors. We think 
the provisions of the Civil Code referred to apply 
to assignments of property situate in the State of 
California. This is apparent by section 3451, 
which, among other things, provides: **The pro- 
visions of this title do not prevent a person resid- 
ing in another State or country from making 
there, in good faith, and without intent to evade 
the laws of this State, a transfer of property situ- 
ated within it; but such person cannot make a 
general assignment of property situated in this 
State for the satisfaction of all his creditors, ex- 
cept asin this title provided.*’ The section ex 
industria provides that a transfer of property by a 
resident of another State, made in good faith, of 
property situate within this State, will be treated 
here as valid, except that a general assignment 
for the benetit of creditors of property situate in 
this State cannot be made. As there was no at- 
tempted transfer of any property claimed to be in 
this State by the assienment, the rule of section 
3451 cannot be applied. It is true that the section 
states that it is not intended to prevent a resident 
of another State from disposing of or transferring 
property situate within this State, except that a 
general assignment of such property cannot be 
made except asin the title provided; but this only 
strengthens the view we have already expressed, 
that it was not intended to interfere with any as- 
signment made by a party residing in another 
State of property in such other State. Itisclaimed 
by counsel for intervener that the first part of sec- 
tion 3451 refers to property situated in another 
State. Ifso, the section should read: ‘*The pro- 
visions of this title do not prevent a person resid- 
ing in another State or country from making 
there, in good faith, and without intent to evade 
the laws of this State, a transfer of property situ- 
ated within such other State or country.’’ We 
certainly cannot think the legislature believed 
that the provisions of said title without the por- 
tions quoted would have prevented a person in 
another State from making there a transfer of 


Story, Confi. 











XUM 











XUM 





VoL. 49 


CENTRAL LAW JOURNAL. 331 








property situated within such other State. If so, 
every provision of each of our Codes should con- 
tain such exception. The laws of this State, in 
relation to assignments for the benefit of creditors, 
refer to all persons and property within its juris- 
diction, but not to persons and property in a 
foreign jurisdiction, and in relation to an assign- 
ment made in such jurisdiction in a case where no 
rights of any of its citizens are involved. We ad- 
vise that the judgment be affirmed. 


Nore.—Recent Decisions on the Incidents and 
Effect of Assignment for Benefit of Creditors on 
Property and Creditors in Another State.—A volun- 
tary common law assignment, valid in the State where 
made, carries title to chattels located in another State, 
and will be enforced by its courts, if not contrary to 
its own public policy. Schroder v. Tompkins (C. C.), 
58 Fed. Rep. 672. A voluntary common-law general 
assignment for the benefit of all creditors alike, exe- 
cuted in Ohio by a partnership having its principal 
business there, conveys title to personal property of 
the debtors in Indiana, although when possession is 
taken thereunder by the assignee he can hold the 
property as against subsequent attaching creditors not 
residents of Indiana. Schroder v. Tompkins (C. C.), 
58 Fed. Rep. 672. The general rule that voluntary 
conveyances of personalty, valid in the State where 
made, pass the title wherever the property may be 
situated, is applicable to voluntary assignments for 
the benefit of creditors. Covey v. Cutler (Minn.), 56 
N. W. Rep. 255. A foreign statute, providing that a 
voluntary assignor may, on compliance therewith, be 
discharged from his debts; that every creditor who 
shall accept a dividend or participate in the proceed- 
ings shall be bound by any order or discharge granted 
by the court; that non-participating creditors are de- 
barred from receiving anything out of the assigned 
estate unless a surplus remain, is coercive in its 
nature, and therefore a voluntary assignment made 
thereunder does not convey real property in Illinois 
against subsequently attaching creditors. Barth v. 
Backus, 140 N. Y. 230,35 N. E. Rep. 425; Townsend v. 
Coxe (Ill. Sup.), 37 N. E. Rep. 689. An assignment 
for benetit of creditors, valid under the law of Massa- 
chusetts, where the personal property is situated, will 
not be enforced against a resident of the District of 
Columbia attempting to subject property therein to 
his debts, when the provisions of the assignment are 
contrary to the law of the district. Kansas City Pack- 
ing Co. v. Hoover, 1 App. D. C. 268. Creditors living 
in the same State as the debtor can attach personal 
property of the debtor in New York, after the debtor’s 
assignment under the law of his domicile, if such law 
contain provisions that make the assignment of no 
effect in New York. Barth v. Backus (N. Y. App.), 
140 N. Y. 230, 35 N. E. Rep. 425. Where a resident of 
Massachusetts has several creditors residing in that 
State, and one of the creditors, for the purpose of 
reaching property in New Hampshire, assigns his 
claim to a resident thereof, the assignee cannot enjoin 
the prosecution in this State of the claims of other 
creditors on the grouads that the latter suit is brought 
in behalf of an assignee of the debtor appointed under 
the insolvency law of Massachusetts. Crippen v. 
Rogers (N. H.), 30 Atl. Rep. 346. An assignment for 
the benefit of creditors, made in another State, under 
& statute providing that creditors shall receive no 
benefit under the assignment, nor any part of the 
debtor’s estate, unless they first file a release of all 
claims other than such as may be paid under the as- 





signment, will not be enforced in Iowa. Franzen v. 
Hutchinson (Iowa), 62 N. W. Rep. 698. The validity 
of an assignment for the benefit of creditors, by a resi- 
dent of North Dakota, which was recorded in that 
State, where the property was situated, though made 
and delivered in Minnesota, where the assignee re- 
sided, is to be determined by the laws of North 
Dakota. McKibbin v. Ellingson (Minn.), 59 N. W. 
Rep. 1003. When an assignment for the benefit of 
creditors is valid where the assignor resides and the 
property is situated, the subsequent removal of the 
property to another State, where the assignment 
would not be valid, does not affect the title. McKib- 
bin v. Ellingson (Minn.), 59 N. W. Rep. 1003. An as- 
signment for the benefit of creditors by a resident 
does not affect attachments levied against him in an- 
other State, though it dissolves under the statute of 
attachments in the State where the assignment 
is made. Neufelder v. North British & Mercan- 
tile Ins. Co., 10 Wash. 393, 39 Pac. Rep. 110. 
Where an assignment for the benefit of creditors 
made in another State by a resident thereof is not re- 
pugnant to the laws of Minnesota, and does not ap- 
pear to be repugnant to the laws of the State where 
made, and is voluntary, and in the nature of a com- 
mon law assignment, and executed as conveyances are 
required to be executed by Minnesota laws, and pur- 
ports to convey land in Minnesota, it is good as a con- 
veyance thereof, at least as against every one but as- 
signor’s creditors. Thompson v. Ellenz (Minn.), 59 
N. W. Rep. 1023. <A general assignment by a foreign 
corporation, executed in the State of its domicile, will 
be recognized in New York, so as to authorize the as- 
signee to sue a resident debtor of the company, the 
assignment not coming in conflict with the claims of 
resident creditors. Franzen v. Zimmer, 90 Hun, 103, 
35 N. Y. 8.612. A voluntary assignment, made by a 
partnership residing and doing business in the Indian 
Territory to a trustee residing in said territory, which 
is valid under the laws relating to voluntary assign- 
ments in Indian Territory, and which conveys prop- 
erty situated in Oklahoma, although said assignment 
contains preferences which would render it void if 
made in Oklahoma, will, on the principle of comity, 
be upheld, and enforced against an attaching creditor 
of such partnership who resides in the State of Mis- 
souri. Williams v. Kemper, Hundley & McDonald 
Dry Goods Co. (Okla.), 48 Pac. Rep. 1148. A deed of 
assignment made and executed in the Indian Terri- 
tory according to the laws of that territory, and con- 
veying real estate in Oklahoma, is sufficient as a deed 
of conveyance in this territory if it conforms to all the 
statutory requirements of Oklahoma as to its recitals, 
execution, and acknowledgment, and has been duly 
filed for record in the office of register of deeds in the 
county where said land is situated. Williams v. 
Kemper, Hundley & McDonald Dry Goods Co. (Okla.), 
43 Pac. Rep. 1148. The assignment laws of Oklahoma, 
only having been intended to embrace assignments 
made within the territory, having no application to 
voluntary assignments made in the Indian Territory, 
and an assignee or trustee under an assignment made 
there is not required to comply with Oklahoma stat- 
utes as to filing schedule, giving bond, etc., in Okla- 
homa. Williams v. Kemper, Hundley & McDonald 
Dry Goods Co. (Okla.), 48° Pac. Rep. 1148. An as- 
signee of an insolvent debtor under the laws of Wis- 
consin cannot bring suit in his own name in the courts 
of Illinois upon an indebtedness to the insolvent, said 
laws of Wisconsin being opposed to the policy of II- 
linois; but as to any dealings between the assignee 
and a citizen of Illinois, or as to the vesting of prop- 
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erty in tangible things, the assignee may have a stand- 
ing in the Illinois courts. Barth v. Iroquois Furnace 
Co. (Ill.), 68 Ill. App. 828. Though the laws of Wis- 
consin as to assignments by insolvents are opposed to 
the policy of the State of Lllinois, such an assignment 
in Wisconsin is not void in Illinois, but merely void- 
able at the instance of a creditor prejudiced thereby. 
Barth v. Iroquois Furnace Co. (Ill.), 63 Ill. App. 323. 
A voluntary assignment for creditors under the laws 
of Wisconsin cannot confe: a right of action upon the 
assignee to sue in the courts of Illinois upon a non- 
assignable chose in action. Barth v. Iroquois Fur- 
nace Co. (IIll.), 63 Ill. App. 323. A voluntary assign- 
ment, valid in the State of its owner’s domicile, where 
made, cannot be attacked in another State on the 
ground that the amount of exemption provided by 
the laws of the former is greater than that provided 
by the laws of the latter. Pitman v. Marquardt (Ind. 
App.), 50 N. E. Rep. 894. An attaching creditor in 
Indiana cannot complain that a voluntary assignment 
valid in Kentucky, where made, is invalid in the 
former State, on the ground that the one State allows 
preferences to creditors and that the other does not. 
Pitman v. Marquardt (Ind. App.), 50 N. E. Rep. 894. 
Rev. St. sec. 6335, relating to assignments for the ben- 
efit of creditors, has no application to a deed of assign- 
ment executed in Kentucky by a resident of that 
State, conveying land situated in Ohio. Wright v. 
Youtsey (Ohio), 5Ohbio N. P.57. A deed of assignment 
for the benefit of creditors, executed in Kentucky 
by a resident of that State, conveying lands in Ohio, 
will be given an interest in land. Wrigat,. Youtsey 
(Ohio), 5 Ohio N. P. 57. An assignment for creditors 
made in a foreign State will be upheld if valid under 
the laws of such State, and not contrary to the public 
policy of the State, though a creditor assailing its 
validity is a citizen of the State. Carter Battle Grocer 
Co. v. Jackson (Tex. Civ. App.), 45 S. W. Rep. 615. A 
voluntary assignment for the benefit of creditors, 
made in Ohio, will pass a debt due the insolvent by a 
resident of Indiana, and thereby defeat a subsequent 
attaching creditor of the assignor in Indiana, where 
the evidence of the debt is delivered to the assignee, 
though no notice is given to the debtor; such delivery 
being a suflicient taking possession by him of the 
debt. Union Sav. Bank & Trust Co. v. Indianapolis 
Lounge Co. (Ind. App.), 47 N. E. Rep. 846. The force 
and validity of an instrument purporting to transfer 
a title to or interest in land are determined by the 
law of the place where the land is situated, and this 
rule applies with full force to assignments made for 
the benefit of creditors. Watson v. Holden (Kan.), 
58 Kan. 657, 50 Pac. Rep. 883. A voluntary general 
assignment for creditors is valid in New York, though 
none of the creditors accepted its terms, and hence is 
sufficient to pass title to personalty in Texas of an as- 
signor residing in New York. Carter-Battle Grocer 
Co. v. Jackson (Tex. Civ. App.), 45S. W. Rep. 615. A 
deed of assignment for the benefit of creditors, in due 
form, made and delivered in a sister State, where the 
parties at the time resided, and conveying real estate 
situated in this State, takes effect from the time of its 
delivery, and has preference over an unrecorded 
mortgage upon such real estate. Wright v. Franklin 
Bank (Ohio), 51 N. E. Rep. 876. 








JETSAM AND FLOTSAM. 


THE CHRISTIAN SCIENCE QUESTION AGAIN. 
Like Banquo’s ghost, the Christian Science question 
will not down. On the evening of July 13a meeting 





was held at the Waldorf-Astoria in New York to con 
sider the preparation of a prohibitive bill to be pre- 
sented at the next legislature. We should not have 
referred to the affair had it not been for the fact that 
the matter seems to have been taken up quite seriously 
by several individuals of more or less prominence, 
both in the medical and legal world. From what we 
hear, the meeting seems to have resulted in somewhat 
of a melancholy fiasco. The bill, a rough draft of 
which was submitted, provides, so far as we have 
been able to learn, that whoever advises or persuades 
another against employing medical or surgical aid in 
case of illness or physical injury shall be guilty of a 
misdemeanor; and in case the illness or injury results 
fatally shall be guilty of manslaughter, in case no med- 
ical or surgical aid has been received. 

The manifest absurdity of a measure similar to the 
foregoing certainly seems beyond all question. Legis- 
lation can only protect the citizen up to a certain 
point, beyond which each man must look out for him- 
self. The law may recognize the fact that some mem- 
bers of the community—infants, idiots and sailors, for 
example—are not as competent as the rest of mankind 
to adequately safeguard their interests. It cannot, 
however, go further than the enforcement of a broad, 
general rule. An individual may habitually disregard 
his own interests, but unless he comes within certain 
classes the law will not act as a business guardian. 
Similarly, an act seems of doubtful expediency drawn 
to protect an individual from the effects of his own 
folly in paying attention to improper advice, medical 
or otherwise. 

It may prove to be not without interest in this con- 
nection to look at two comparatively recent decisions, 
one rendered by the Supreme Court of Rhode Island, 
in State v. Mylod, 40 Atl. Rep. 753, the other by the 
Court of Common Pleas of Ohio, in Evans v. The State. 
In the first case the court refused to consider the con- 
stitutionality of legislation prohibiting the acts of the 
defendant, basing its decision on the ground that un- 
der the law then in force he could not be convicted of 
acrime. It therefore took up the question whether 
the methods of the accused constituted a practice of 
medicine, and observed: ‘Prayer for those suffering 
from disease, or words of encouragement, or the 
teaching that disease will disappear and physical per- 
fection be attained as a result of prayer, or that hu- 
manity will be brought into harmony with God by 
right thinking and a fixed determination to look on 
the bright side of life, does not constitute the practice 
of medicine in the popular sense.’”?’ The opinion con- 
tains a review of many cases cited by the State in sup- 
port of its contention. 

In the Evans case, in which the decision was ren- 
dered by Hollister, J., the court said: “It is clear 
that Christian Science is a kind of religious belief. 
Freedom of thought and worship in matters of reli- 
gion isa birthright of every citizen, and the legisla- 
ture cannot take it away or abridge it in any way. It 
is true that if any practice permitted by any form of 
religion is against good morals, as, for instance, the 
polygamy of the Mormons, the people through their 
agents, the general assembly, may protect themselves; 
and itis doubtless also true that similar protection 
might be had against any practice considered by the 
majority to be harmful to the public health. But it 
must be borne in mind that the claims of power to 
heal by means regarded generally as miraculous is 
not confined to those professing belief in Christian 
Science. It is well known that there are many persons 
in this country not of this peculiar sect who devoutly 
believe that bodily infirmities may be cured by contact 
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with the bones and relics of deceased persons whose 
lives were of extraordinnry holiness. Can it be that 
the legislature had such persons in mind, and in- 
tended by this legislation to punish the custodian of 
such articles if percharce he charged a compensation 
or accepted a gratuity to be expended in their care 
and preservation? But if this act applies to one class, 
it must also apply to the other. Is it not most perti- 
nent to assert that if the legislature had intended to 
interfere in matters of religion, even if the case were 
one most proper for interference, it would have 
plainly said so, and would not have left its meaning to 
be made the subject of learned arguments and to be 
declared by judges with common human feelings and 
limitations?” 

While we have not the slightest sympathy with 
Christian Science, either inits religious or medical 
aspect, we are strongly against prohibitive legislation, 
believing that acts of the kind that are now being 
constautly proposed by those who are in the habit of 
advocating legislation as a panacea for all the ills to 
which the body politicis heir would fail to accom- 
plish any purpose beyond permitting several mem- 
bers of the sect in question to pose as martyrs before 
the admiring gaze of their co religionists. 


NECESSITY OF PLEA OF PAYMENT. 


A recent number of the CENTRAL LAW JOURNAL 
(Vol. 49, p. 45) contains an interesting discussion by 
Mr. Archibald R. Watson (B. L. Univ. of Va., 1895), 
of the question whether a plea of payment is new 
matter, and must therefore be specially pleaded, un- 
der the Code system of pleading, requiring ‘“‘new 
matter” in defense to be so pleaded. Mr. Watson’s 
article has an interest for the common law pleader as 
well, since he traces the question from its common 
law source. The conclusion reached is, that much of 
the confusion existing on this subject is due to the 
failure of the courts to distinguish between payment 
before breach and payment after breach. In an ac- 
tion to recover a debt, the failure of the defendant to 
pay at or before maturity is an essential part of the 
plaintiff’s cause of action. He must allege and prove 
the defendant’s default in this particular. Hence, 
payment at or before maturity is, correctly speaking, 
not a defense at all—the burden is on the plaintiff to 
prove that the defendant did not pay at maturity, and 
not on the defendant to prove that he did so pay. It 
follows that payment at maturity is not ‘new matter’’ 
any more than is ‘‘not guilty” in an action of trespass. 
As in the latter case the plaintiff must allege and 
prove the guilt of the defendant, so inthe other he 
must allege aad prove his default by non-payment of 
the debt on the day it was due. But the plaintiff hav- 
ing established this default, need go no further in his 
allegations or proof. He is not called upon to prove 
that the defendant has not subsequently made good 
his default. The plaintiff has made out a prima facie 
case by establishing a breach of the contract at matu- 
rity. If the defendant proposes to set up the defense 
that, notwithstanding his default, he has subsequently 
made it good by payment, be must establish it affirm- 
atively, and hence such a defense is in confession and 
avoidance, and is new matter. Consequently, in those 
States where all defenses by way of confession and 
avoidance, or all defenses setting up new matter, are 
required to be specially pleaded, the defense of pay- 
ment after maturity must be specially pleaded. 

Under the common law system of pleading, the 
general issues of nil debet and non assumpsit are 
broad enough to include nearly all defenses that 
might be set up, whether consisting of new matter or 





not, including payment after maturity. So that while 
the point is full of historical interest, it has less of 
practical interest for the common law pleader than 
for the pleader under the Code system. 

But the point seems to be of vital importance in 
Virginia, in view of our statute which provides that 
“in a suit for any debt the defendant may at the trial 
prove, and have allowed against such debt, any pay- 
ment or set-off which is so described in his plea, or in 
an account filed therewith, as to give the plaintiff 
notice of its nature, but not otherwise.” Va. Code, 
sec. 3298. In Richmond, etc. R. Co. v. Johnson, 90 
Va. 775, it was held that in the absence of a special 
plea, or of an account filed as required by the statute, 
no proof of payment could be received. It does not 
appear whether the payment attempted to be set up 
was made ator after maturity. But it is clear that 
this statute was not intended to alter the common law 
rule that a plea of nil debet or non assumpsit puts the 
plaintiff on proof of his whole case—including proof 
of non-payment at maturity. The provision is that 
the ‘‘defendant” shall not prove payment unless spe- 
cially pleaded—that is, that where itis incumbent on 
him to establish payment—and not that the plaintiff 
is in any manner relieved of the burden of making 
out his whole case as at common law. In other words, 
under the general issue of nil debet or of non assump- 
sit, the defendant may dispute the truth of any of the 
material allegations of the declaration, including the 
allegation of non-payment at maturity. He does not 
thereby set up payment as an affirmative defense, but 
merely denies the breach of contract upon which the 
plaintiff’s action is based. Hence, notwithstanding 
the statute requiring a special plea where the defend- 
ant sets up payment, payment at maturity may still 
be shown under the general issue of nil debet or non 
assumpsit.— Virginia Law Register. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, VOL. 66. 


We find in this volume some exceedingly valuable 
matter. In addition to the reports of cases which are 
well selected, is an exhaustive note to the case of 
O’Brien v. Spaulding (Ga.), on the subject of attor- 
neys as witnesses. Ladd v. Judson, an interesting II- 
linois case, is followed by a note on the subject of the 
demands which will support a creditors’ bill. The 
law asto what constitutes an increase of hazard avoid- 
ing a policy of fire insurance, is discussed at length in 
a note to the case of Angier v. Western Assurance Co. 
(S. Dak.). We cannot too highly commend this series 
of selected reports, which contains all the cases of 
general value and authority subsequent to those con- 
tained in the American Decisions and the American 
Reports. The fact that they are selected, reported 
and annotated by so competent an editor as Mr. A. C. 
Freeman, gives them an especial value. Published 
by Bancroft-Whituey Company, San Francisco. 


AMERICAN DIGEST FOR 1899. 


An announcement was made in the American An- 
nual Digest for 1898 that thereafter the bound volumes 
of the American Digest would be published whenever 
enough matter accumulates to make 4,000 to 5,000 
columns of text each, regardless of the number of 
months covered. This change of plan was rendered 
necessary by the growing unwieldy size of the Amer- 
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ican Annual Digest. The change of plan will un- 
doubtedly commend itself to those who have been in 
the habit of using the American Digest, for the vol- 
umes have been yearly growing in size at such a rate 
as to be difficult to handle. The present volume, 
which follows the American Digest for 1898, contains 
a digest of all the current decisions of all the Amer- 
ican courts as reported in the National Reporter sys- 
tem and official reports and elsewhere, from Septem- 
ber 1, 1898, to March 31, 1899. The character and ar- 
rangement of the digested matteris the same as 
heretofore. We have taken frequent occasion to com- 
mend this series of digests as being perhaps as near 
perfection as the human mind can make it, both in 
the statements of the points of the cases and the ar- 
rangement of heads and subheads, typographical ap- 
pearance and arrangement of the work. It is in every 
respect satisfactory and it is prepared with reference 
to the needs of the profession and to handy and ready 
reference by practitioners. It is published by the 
West Publishing Company, St. Paul. 





BOOKS RECEIVED. 


The Ameriean State Reports, Containing the Cases of 
General Value and Authority Subsequent to those 
Contained inthe “American Decisions’ and the 
“American Reports,’? Decided in the Courts of 
Last Resort of the Several States. Selected, Re- 
ported, and Annotated, by A. C. Freeman, and 
the Associate Editors of the ‘‘American Decis- 
ions.” Vol. LXVIII. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law 
Booksellers, 1899. 








HUMORS OF THE LAW. 

Lawyer: You say the prisoner stole your watch. 
What distinguishing feature was there about the 
watch? 

Witness: 

Lawyer: 


It had my sweetheart’s picture in it. 
Ah, I see! A woman in the case. 


In a town up north an ex-judge is cashier of a bank. 
One day recently he refused to cash a check offered 
by a stranger. 

“The check is all right,”’ he said, “‘but the evidence 
you offer in identifying yourself as the person to 
whose order it is drawn is scarcely sufficient.” 

“T’ve known you to hang a man on less evidence, 
judge,” was the stranger’s response. 

“Quite likely,” replied the ex judge; ‘“‘but when it 
comes to letting go of cold cash we have to be careful.” 


A colored man was before the United States Court, 
in Philadelphia, recently, charged with some infrac- 
tion ofthe law. He bad no counsel, and the judge 
assigned Hamptor. L. Carson to defend him. 

The government by the testimony of several wit- 
nesses established a strong case against the defendant. 

The learned coansel for the prisoner said: ‘Now, 
Sambo! please take the witness stand and give your 
version of this affair.” 

The “‘man and brother” looked wise and quizzical 
and turning round for a moment said: “Boss! in 
these yeah circumstances, I guess it would be bettah 
for me to remain neutral.” 





WEEKLY DIGEST 


of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Kesort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
mn Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 
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1. ALTERATION OF INSTRUMENTS—Chattel Mortgage.— 
An unauthorized change in a note of the place of pay- 
ment by the payee’s clerk, subsequently erased, leav- 
ing note as in the first place, will not prevent recov- 
ery.—ACME HARVESTER CO. V. BUTTERFIELD, 8S. Dak., 
80 N. W. Rep. 171. 

2. APPEAL—Assignment of Error.—An assignment of 
error cannot be considered where the clerk’s certifi- 
cate merely certifies that ‘‘the foregoing is a full,true, 
and correct copy and transcript of the original bill of 
exceptions,” but does not certify that the transcript 
contains the entire proceedings.—STaTK V. MINER, 
Kan., 58 Pac. Rep. 274. 

3. APPEAL—Dismissal.— Appeal from judgment for 
Plaintiff in suit to cancel and enjoin enforcement of 
assessments will be dismissed, where, before appeal 
was perfected, plaintiff served on defendant’s attor- 
neys, and filed with the clerk of court, a consent that 
the judgment be vacated and set aside, and judgment 
entered dismissing the complaint, or holding valid the 
assessment and proceedings on which they were 
based.—HOGAN V. CITY OF La CROSSE, Wis., 80 N. W. 
Rep. 105. 

4. APPEAL—Necessity of Undertaking.—Under Rev. 
St. § 4032, which provides that a party appealing, other 
than av executor, administrator, guardian or trustee, 
shall, before his appeal shall be effectual, file an un- 
dertaking, a person is not an executor, though nomi- 
nated as such in a wiil, until he has been confirmed in 
his office by the county court by the issuance of letters, 
and has qualified and given bond; and an appeal by 
such a person from an order refusing probate to the 
will does not confer jurisdiction unless an undertaking 
is filed.—IN RE SOMERVAILL’S WILL, Wis., 80 N. W. Rep. 
65. 

5. ASSUMPSIT—Money Had and Received.—An attach- 
ment plaintiff, after recovering a judgment for his 
debt and sustaining his attacbment, may sue, for 
money had and received, one who, with knowledge of 
the attachment, caused the sheriff to sell the attached 
property and pay over to him the proceeds, and who 
refuses to surrender the same on demand.—FINCH V. 
PaRK, S. Dak., 80 N. W. Rep. 155. 

6. ATTACHMENT—Claim and Delivery.—The holder of 
the legal title to property attached, who is entitled to 
its immediate possession, may maintain an action of 
claim and delivery against the sheriff, though at the 
time of the levy it was in possession of a third person. 
—KELLOGG Vv. Burk, Cal., 58 Pac. Rep. 306. 

7. BaNKRUPTCY—Homestead Exemption—Wauaiver. — 
Under the laws of Virginia, a written waiver of the 
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right to a homestead exemption, contained in a note 
or other evidence of debt, though not a specific lien 
on the debtor’s property, is an incumbrance upon it; 
and a court of bankruptcy has jurisdiction to enforce, 
against property set apart to a bankrupt as his home- 
stead exemption under the laws of that State, the 
rights of creditors who hold his notes containing such 
a waiver of exemption, though they have not reduced 
their claims to judgment.—IN RE SISLER, U.S. D.C., 
W. D. (Va.), 96 Fed. Rep. 402. 

8. BANKRUPTCY—Meetings of Creditors—Notice.—An 
objection by an involuntary bankrupt tothe regularity 
of a first meeting of his creditors, and to the validity 
of proceedings had thereat,on the ground that the 
notices of such meeting were prepared by the referee 
before the bankrupt’s own list of creditors was filed, 
whereby it resulted that some of the creditors were 
not notified, will not be sustained when it appears that 
the bankrupt’s list of creditors was not filed within the 
time limited by the law, and was incomplete and 
imperfect.—IN RE SCHILLER, U. 8S. D.C., W. D. (Va.), 
96 Fed. Rep. 400. 

9. BANKRUPTCY—Partners.—Partners are not entitled 
to a discharge in bankruptcy, affecting the debts of 
the firm, when the partnership, as such, is not in 
bankruptcy, but only the individual partners on their 
separate voluntary petitions, and when there is evi- 
dence of the existence of firm assets not brought into 
the bankruptcy, or circumstances justifying the infer- 
ence that there has been a fraudulent concealment of 
partnership assets.—IN RE MEYERS, U.S. D.U.,S. D. 
(N. Y.), 96 Fed. Rep. 408. 

10. BILLS AND NOTES—Consideration—Counterclaim. 
—The holder of a note having accepted a deed from 
the maker inv full satisfaction thereof, there is no 
longer a liability of the guarantor thereon which will 
support his note thereafter given to said holder.—Ro- 
DOLPH V. HEWITT, 8. Dak., 80 N. W. Rep. 133. 


ll. BILLS AND NOTES—Negotiability—Marginal Stipu- 
lations.—In the absence of evidence to the contrary, a 


stipulation on the margin of a note that it isto be dis- 
counted at a certain per cent. if paid before maturity 
will be presumed to have been written contemporane- 


ously with the execution of the instrument as a part 
thereof, and hence will be given effect. —-NATIONAL 
BaNK OF COMMERCE V. FEENKY,S. Duk., 80 N. W. Rep. 
186. 

12. BUILDING ASSOCIATIONS— Payment of Dues—Mort- 
guge Debt.—Payments of dues on stock of a building 
association cannot be applied on the mortgage debt, 
on the insolvency of the association, and do not ipso 
facto work an extinguishment of the mortgage.—Rus- 
SELL V. PIERCK, Mich., 80 N. W. Rep. 118. 


13. BUILDING AND LOAN ASSOCIATIONS—Rescission ot 
Contract.—Where complaivant in an action against an 
insolvent building association for rescission uf a con- 
tract because induced by fraud of the agent became a 
stock holder, and took out a loan, and made payments 
regularly for over seven years, and until the associa- 
tion became insolvent, and failed to demand a rescis- 
sion of such contract as soon as practicable after 
learning of the fraud, if any, he is estopped from ut- 
tacking the contract later.—PHELPS V. AMERICAN Sav. 
& Loan ASSN., Mich., 80 N. W. Rep. 120. 


14. CARRIERS OF GOODS—Contract—Ultra Vires.—The 
question whether a contract of defendant railroad 
company to transport merchandise between points, 
neither of which is on its line (over which, however, 
most of the carriage was to be), was ultra vires (such 
contract having been made to induce plaintiff to buy 
the merchandise, which he did in reliance on the 
promise), cannot be raised in an action against the 
company for breach of such a contract.—BIGELOW V. 
CHIcAGo, B. & N. Ry. Co., Wis., 80 N. W. Rep. 95. 


15. CHATTEL MorTGAGE—Assignment.—B borrowed 
$2,000 of S, and gave S his promissory note, secured by 
& mortgage on a quantity of wheat. B afterwards de- 
livered part of the wheat to the wortgagee, under an 





agreed price per bushel. A short time after such de- 
livery the mortgagee executed the following assign- 
ment upon the back: f the mortgage: ‘‘I hereby as- 
sign to J. D. Levan, or his assigns, the note by the 
within mortgage secured, and do hereby assign all my 
right, title and interest in the goods and chattels de- 
scribed herein.” Held, that S owned the wheat at the 
time such assignment was executed, and that the as- 
signment was sufficient to transfer bis title to Levan.— 
SEHRT-PATTERSON MILLING Co. v. LEvVaAN, Kan., 58 Pac. 
Rep. 275. 

16. CONSTITUTIONAL LAW— Uniformity—Special Legia- 
lation.—A law which is general and uniform through- 
out the State, operating alike upon all persons and 
localities of a class,or who are brought within the 
relations and circumstances provided for, is not ob- 
jectionable as wanting uniformity of operation, or as 
being in the nature of special legislation.—STATE Vv. 
FARMERS’ & MERCHAN’S’ IRR. CO., Neb., 80 N. W. Rep. 
52. 

17. CORPORATION—Appearance by Attorney.—Where 
an agent of a foreign corporation on whom process 
can be served enters appeurance for such defendant 
corporation, after the period of over three yeurs bas 
elapsed without objection being made to such appear- 
ance it is too late for the corporation to withdraw such 
appearance, unless it is shown that it had no knowl- 
edge of such appearance.—ALLIANCE ASSUR. CO. V. 
BARTLETT, N. Mex., 58 Puc. Rep. 351. 


18. CORPORATIONS—Foreign Corporations—Right to 
Maintain Actions. — Comp. Laws, §§ 3190, 3192, as 
amended by Laws 1895, ch. 47, requiring foreign corpo- 
rations to file copies of their charters and appoint res- 
ident agents within the State to render their contracts 
valid, and to entitle them to maintain actions, was 
prospective only in its operation, and a corporation of 
another State, which had previously commenced an 
action in acourt of the Stute to enforce a contract 
valid when made, has a vested right to continue such 
action, regardless of whether or pot it has complied 
with the statute.— ROOT V. SWEENEY, S. Dak., 80 N. W. 
Rep. 149. 

19. CORRORATIONS—Liability of Stockholder—Limita- 
tions.— Code Civ. Proc. N. Y. § 394, as amended in 1877, 
providing that an action against a director or stuck- 
holder of a moneyed corpcration to enforce a lability 
‘created by law” must be brought within three 
yeurs after the cause of action accrued, is applicable 
to an action against a stockholder of a corporation of 
another State to enforce a liability imposed by the 
statutes of such State.—HOBBS V. NATIO*AL BANK OF 
COMMERCE OF Kansas City, Mo., U.8.C.C. of App., 
Second Circuit, 96 Fed. Rep. 396. 


20. CORPORATIONS—Ratification of Contract.- -Under 
Comp. Laws, § 3524, providing that ‘‘a voluntary ac- 
ceptance of the benefit of a transaction is equivalent 
to x consent to allthe obligations arising from it, so 
far as the facts are known cr ought to be known to the 
person accepting,” a corporation which accepts the 
benefit «fan sgreement executed in its behalf by one 
of its officers, extending a mortgage on its property, 
and containing a provision by which it assumed lia- 
bility for the debt secured, is t ound by such provision, 
regardless of the question of the officer’s original au- 
thority to execute such agreement. — DEDRICK V. 
OrRMSBY LAND & MORTGAGE CoO., S. Dak., 80 N. W. Rep. 
153. 


21. COUNTY COMMISSIONERS—Authority—Notice.—One 
contracting with the board of county commissioners 
in regard to the establishment by it of a highway is 
charged with notice of their powers and authority, 
and, unless they proceed as prescribed by law, their 
acts do not bind the county.—MEEK V. MEADE County, 
8. Dak., 80 N. W. Rep. 182. ° 


22. CounTY JUDGE—Qualification.—Under Const. art. 
5, §§ 10, 25, providing that no person shall be eligible to 
the office of judge unless he be learned in the law, a 
person, when elected to the office of county judge, must 
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be either admitted, or entitled to be admitted, without 
examination, to practice as an attorney at law in the 
State.—JAMIESON V. WIGGIN, S. Dak., 80 N. W. Rep. 137. 

23. CRIMINAL Law—Corpus Delicti—Circumstantial 
Evidence.—The corpus delicti, and every element of it, 
in acriminal case may be established by circumstan- 
tial evidence as well as by positive or direct evidence, 
if such circumstantial evidence produces in the minds 
of the jury conviction, to a moral certainty, of the ex- 
istence of all the requisite facts and excludes every 
other reasonable hypothesis.—BUEL Vv. STaT#, Wis., 80 
N. W. Rep. 78. 

24. CRIMINAL Law — Humicide — Manslaughter.—A 
homicide having been committed with a weapon hast- 
ily “grabbed up” by the slayer, who had not previously 
prepared it or placed it where it lay when he seized it, 
and there being, on the trial of himself and another for 
the murder of the deceased, nothing to show the nature 
of this weapon, except that it was ‘‘a piece of wood,” 
and caused the death, the conclusion did not neces- 
sarily result that it was a weapon likely to produce 
death, or that the use of it established beyond contro- 
versy an actual intention to kill.—TAYLOR V. STATE, 
Ga., 34S. E. Rep. 2. 

25. CRIMINAL LAaW—Rape—Evidence of Complaints.— 
In prosecution for rape, the prosecutrix may be asked 
whether she made complaint of the injury, when and 
to whom, and the person to whom she complained may 
be called to prove the fact; but the particular facts 
stated by the prosecutrix are not admissible in evi- 
dence, except when elicited on cross-examination, or 
by way of confirming her testimony after it has been 
impeached.—TERRITORY V. MALDONADO, N. Mex., 58 
Pac. Rep. 350. 

26. C@IMINAL LAawW—Record on Appeal.—Alleged errors 
relating to proceedings during the trial of a criminal 
case, and to the overruling of a motion for a continu- 
ance, cannot be reviewed unless called to the attention 
of the trial court by motion for a new trial, exceptions 
saved to the overruling of such motion, and the motion 
made matter of record by bill of exceptions.—TERRI- 
TORY V. CHRISTMAN, N. Mex., 58 Pac. Rep. 343. 


27. DeEED—Sheriff’s Deed—Execution—Evidence.—A 
sheriff's deed is not invalid merely for the reason that 
it does not disclose the date of the execution upon 
which the land was sold, nor the amount of the judg- 
ment, debt and costs, borthe name of the court from 
which the execution issued. These facts may be shown 
by the return on the execution. The judgment and 
the execution and return, as well as the deed, are con- 
stituent elements of the evidence oftitle. The deed 
may be aided, if necessary, by the return, and such 
Omissions supplied.—HILL v. REYNOLDS, Me., 44 Atl. 
Rep. 135. 


28. DEEDS —Symbolical Delivery.—A grandfather 
made a deed of land to his grandson, and put it, among 
other things, in his private boxinabank. Two months 
before the death of the grandfather he delivered the 
key of the box to the grandson, and it remained in the 
son’s exclusive possession until after the death of the 
former. Nothing was said to the grandson, or to any- 
one in his behalf, about the delivery of the deed. Held 
not to show a sufficient delivery of the deed.—WALLS 
Vv. RITTER, Ill., 54 N. E. Rep. 565. 


29. DURESS BY IMPRISONMENT—Abuse of Legal Proc- 
ess.—The commencement of an action for malicious 
prosecution, and the arrest of the defendant therein, 
to coerce a settlement, isan abuse of the process, which 
will vitiate a settlement so induced if the duress was 
reasonably adequate to overcome the will of the de- 
fendant, although the process itself is legal.—BEHL v. 
SCHUBTT, Wis., 80 N. W. Rep. 73. 


30. EMINENT DOMAIN—Payment of Damages.—A good 
cause of action for equitable relief is shown where the 
defendant, a railroad corporation, has, after condem- 
nation proceedings, but without paying the damages 
finally determined, taken possession of certain land of 
plaintiffs, and constructed a railroad thereon, without 








plaintiffs voluntarily relinquishing possession of such 
land, nor consenting to the construction of such rail- 
road thereon.—STOLTZ Vv. MILWAUKEE & L. W. R.Co., 
Wis., 80 N. W. Rep. 68. 

31. FrRauD—Rescission.—There is injury authorizing 
rescission of mortgages on a threshing machine and 
its earnings, and on real estate, where they were ob. 
tained on fraudulent representations that they were 
on the land only, and thata prior mortgage on the ma- 
chine, in place of which they were given, would be re- 
leased, and such release was not given.—GREWING V. 
MINNEAPOLIS THRESHING MACH. Co., 8. Dak., 80N. W. 
Rep. 176. 

82. FRAUDULENT CONVEYANCE—Husband and Wife— 
Consideration.—Where a wife advances money to her 
husband without any promise to repay the sume, or 
under such circumstances as not to create the relation 
of debtor and creditor at the time, such advancement 
is no consideration for a subsequent conveyance to 
her.—FIRST NAT. BANK OF ALBUQUERQUE V. MCCLEL- 
LAN, N. Mex., 58 Pac. Rep. 347. 

33. FRAUDULENT CONVEYANCE OF PKRSONALTY.—A 
judgment creditor may maintain a suit to set aside 
conveyances or incumbrances of personal property by 
the judgment debtor, claimed to be fraudulent.—F. 
MEYER Boot & SHOE Co. V. C. SHENKBERG CoO., S. Dak., 
80 N. W. Rep. 126. 

34. GARNISHMENT—Summons—Notice.—Where an in- 
valid summons is served on the garnishee, instead of 
the garnishment notice required by the statute, and 
such summons is subsequently quashed, and plaintiff 
abandons further proceedings thereunder, it does not 
operate as a notice to the garnishee, so as to hold him 
liable for property surrendered to defendant previous 
to the institution of new proceedings.—HENKEL V. 
BIMETALLIC BANK, Colo., 58 Pac. Rep. 336. 

35. HUSBAND AND WIFE—Waiver of Tort.—A wife, in 
furnishing family supplies, acts as agent of her hus- 
band, so that, by rescinding her purchase of meat for 
the family because it was bad, and receiving back the 
money, she does not waive her right to damages for 
her sickness, caused by the meat.—HABERMAN V. GAS- 
SER, Wis., 80 N. W. Rep. 105. 

36. INSOLVENCY — Claims.—Insolvency proceedings 
against a trust company do not revoke its contract 
whereby it pledges property to trustees to secure cer- 
tain of its obligations, and agrees to pay the trustees 
the necessary expenses in the execution of the trust; 
but, the company being disabled by the proceedings to 
perform its agreement as to the expenses, the trustees 
are entitled to an allowance of damages for breach 
thereof.—BaNK COMMRS. V. NEW HAMPSHIRE TRUST 
Co., N. H., 44 Atl. Rep. 130. 

37. INSOLVENCY—Purchase by Insolvent.—A sale to 
an insolvent cannot be rescinded as fraudulent, though 
he knew he was insolvent, and made no statement as 
to his condition, and mortgaged the goods on the same 
day he received them, and afew days after made an 
assignment, he at the time of ordering having intended 
to pay for the goods, and having bad no thought of 
mortgaging them till after they were in his store and 
he wus threatened with suit by another.—CONSOLI- 
DATED MILLING Co. Vv. FoGO, Wis., 80 N. W. Rep. 103. 


38 INSURANCE—Agent—Knowledge of Company.—One 
authorized to receive applications for insurance ina 
mutual insurance company is an agent of the com- 
pany, and notice to him isto be deemed notice to the 
company — POWER V. MONITOK Ins. Co., Mich., 80 N. W. 
Rep. 111. 


39. INSURANCE—Policy—Violation of Terms.—Where 
an insurance policy provides that it shall be void ‘‘if 
the subject of the insurance be personal property, and 
be or become incumbered by a chattel mortgage,” 
held, that the execution of a chattel mortgage several 
days after the policy of insurance is written and de- 
livered, without the consent of the insurer,is suffi 
cient to avoid the policy.—BROWN v. WESTCHESTER 
Fir Ins. Co., Kan., 58 Pac. Rep. 276. 
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40. INTOXICATING LIQUORS—Illegal Sale.—In a prose- 
cution for selling intoxicating liquors without a per- 
mit, it is not necessary, since the enactment of chapter 
149 of the Laws of 1885, for the State, in the first in- 
stance, to prove that the party charged did not havea 
permit to sell intoxicating liquors for the excepted 
purposes.—STATE V. HARLAN, Kan., 58 Pac. Rep. 274. 

41. INTOXICATING LIQUORS—Liquor Bond—Accept- 
ance by Trustees.—The circuit court has no power, by 
mandamus, to compel the trastees of a village to accept 
a liquor bond which they claim is not satisfactory be- 
cause of the lack of financial responsibility of one of 
the sureties, where it does not affirmatively appear 
that they have acted arbitrarily, and not in good faith. 
—DIVINE V. BOARD OF TRUSTEES OF VILLAGE OF LAKB- 
view, Mich., 80 N. W. Rep. 109. 

42. JUDGMENT—Interest—Tender Pending Appeal.— 
Where a judgment debtor has made a tender tothe 
judgment creditor of the amount of the judgment, 
which has been refused by the latter, it is not neces- 
sary forthe debtor to deposit the money in court in 
order to stop the running of interest, as such proceed- 
ing is only necessary where it is desired to extinguish 
the original obligation.—FERREA V. TUBBS, Cal., 58 Pac. 
Rep. 308. 

43. JUDGMENTS—Res Judicata—Principal and Agent. 
—According to the terms of a trust agreement in writ- 
ing between the parties, a principal advanced money 
to his agent for the purchase of lands in the name of 
the latter, who was to sell them, and reimburse him- 
self for the purchase money and other expenses, after 
which the profits and the remainder of the unsold 
lands were to be divided equally between them. Held, 
in an action of accounting, that the principal was en- 
titled to enforce the agreement to the letter, and to 
avoid ali conveyances made in violation thereof.— 
CHAPMAN V. HUGHES, Cal., 58 Pac. Rep. 298. 


44. LANDLORD AND TENANT—Notice of Intention to 
Vacate.—Failure to urge an objection that acontract is 
within the statute of frauds, in the trial court, isa 
waiver thereof. In an action against a county to re- 
cover rents after it had vacated a building leased by it 
for a court house, parol proof that the sheriff and 
others notified tre owners of Its dilapidated condition, 
and served notice of intention to vacate at the request 
of the commissioners, is admissible, though no au- 
thority of those making the complaint and signing the 
notice was disclosed by the records of the commis- 
sioners’ court, as it is sufficient that the owner’s atten- 
tion is called tothe uninhabitable condition of a leased 
building, to hold him to the consequences of a failure 
to repair.—PRIOR V. SANBORN County, 8. Dak., 80 N. 
W. Rep. 169. 


45. LANDLORD AND TENANT—Recovery of Rent Already 
Paid.—Where the lessee of # room and the land in the 
rear of the building in which the room is located pays 
rent monthly in advance, and the room is rendered un- 
tenantable by fire, but the building not destroyed, 
there can be no recovery of rent already paid, in the 
absence of a covenant in the lease to this effect, espe- 
cially where there is no offer by the lessee to surrender 
the premises.—LIEBERTHAL V. MONTGOMERY, Mich., 80 
N. W. Rep. 115. 


46. LIMITATION OF ACTIONS — Acknowledgment of 
Debt.—A letter written by a defendant to plaintiff, 
wherein he states that he is bound that the plaintiff 
shall get his pay, but which does not describe the debt, 
or show that it is a subsisting debt, owing by defend- 
ant to plaintiff, will not operate to take the debt out of 
the operation of the statute of limitations.—O’RILEy v. 
FInigan, Kan., 58 Pac. Rep. 281. 


47. MANDAMUS—When Lies.—Mandamus will not lie to 
compel an appeal to the district court from a merely 
interlocutory order of the probate court.—TERRITORY 
Vv. HUBBELL, N. Mex., 58 Pac. Rep. 344. 


48. MECHANIC’S LIEN—Filing Claim.—Under Laws 
1889, ch. 168, § 3 (Gen. St. 1889, par. 4735), a subcontractor 
Claiming a lien for material furnished must file his 





statement and claim of lien within 60 days after the 
date upon which material was last furnished.—BOAaRD 
OF EDUCATION OF CITY OF WELLINGTON V. GELINO, 
Kan., 58 Pac. Rep. 277. 

49. MornTGAGES—Foreclosure by Action.—On general 
principles, as well as under Code Civ. Proc. § 388, pro- 
viding that parties to promissory notes'“may all or 
any of them be included in the same action at the op- 
tion of the plaintiff,” the indorsers of a promissory 
note, secured by a mortgage on real estate, may be 
joined as co-defendants with the maker, in an action 
to foreclose the mortgage, where a personal judgment 
against them is asked.—HUBBARD V. UNIVERSITY BANK 
OF LOS ANGELES, Cal., 58 Pac. Rep. 297. 


50. MUNICIPAL CORPORATIONS—Action to Enforce As- 
sessment.—It is no defense to an action by an assignee 
of acontractor to enforce an assessment for an im- 
provement made by his assignor, to show that the as- 
sessment is based on a contract between the city and 
contractor for a public improvement which damaged 
defendant’s property for public use without just com- 
pensation therefor being first made to, or paid into 
court for, defendant; as such contract is not void un- 
der Const. art. 1, § 14, which provides that private 
property shall not be damaged for public use without 
just compensation first made to, or paid into court for, 
the owner.—HORNUNG V. McCarTHY, Cal., 58 Pac, Rep. 
303. 

51. PRINCIPAL AND AGENT—Evidence—Bond of Surety 
Company.—The agent of a surety company, on receiv- 
ing an application for the company to act as surety for 
a building contractor, told the contractor to have the 
owner’s attorney “‘draw the bond, and bring it back to 
the company, and that it would execute the same as 
surety.” Such instructions were carried out, and the 
contractor paid the attorney for his services, and the 
company executed the bond, supposing that certain 
recitals in the bond were true. Held,that the con- 
tractor did not act as the company’s agent in employ- 
ing the attorney at the request of the company.— 
BLANEY V. ROGERS, Mass., 54 N. E. Rep. 561. 


52. PRINCIPAL AND SURETY.—A statement made by a 
surety to his principal, showing that a guaranty was 
delivered to the principal on condition that he should 
not deliver it to the obligee until he had secured an- 
other surety, is admissible against the obligee, where 
the principal delivered it in violation of the condition, 
though the obligee was not present at the conversa- 
tion, but was notified of such conditional delivery be- 
fore extending credit thereon.—NEW HOME SEWING 
MACH. Co. Vv. Simon, Wis., 80 N. W. Rep. 71. 


53. PROCEssS—Service by Publication—Afiidavit.—Un- 
der Comp. Laws, § 4900, which provides that a sum- 
mons may be served by publication when ‘‘the person 
on whom the service of the summons is to be made 
cannot, after due diligence, be found within the State,” 
an affidavit, in an attachment suit, of plaintiff's attor- 
ney, which states ‘‘that he placed a summons in the 
hands of the sheriff for service; that the latter has 
made his return on the summons, showing that, after 
due and diligent search and inquiry, he is unable to 
find the defendant, and has returned the same un- 
served,” is insufficient to support an order for publica- 
tion of the summons, as it does not show what efforts 
the sheriff made to find defendant, but merely ex- 
presses his opinion of his acts.—PLUMMER V. BalIR, S. 
Dak., 80 N. W. Rep. 139. 


54. QUIETING TITLE—Right of Action—Husband and 
Wife.—An agreement between husband and wife, recit- 
ing that all property then standing in the name of 
either is community property, under Civ. Code, §§ 158, 
159, authorizing husband and wife to alter their legal 
relations as to property, is sufficient, if properly exe- 
cuted, to transmute the separate estate of either into 
community property. YOAKAM V. KINGERY, Cal., 58 
Pac. Rep. 325. 


55. QUO WARRANTO—Elections.— Quo warranto is the 
only remedy, where there is no statutory or constitu- 
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tional provision on contested elections, and one claims 
election as governor or other State officer, and the 
oftice is withheld.—STATE V. SADLER, Nev., 58 Pac. Rep. 
284. 

56. RAILROAD COMPANY—Street Railroads—Leaving 
Snow on Side of Tracks.—Under Laws 1893, ch. 59, $1, 
which provides that “any person or corporation, ex- 
eept municipal corporations, through whose negli- 
gence or carelessness any obstruction or want of re- 
pair in a highway is caused, shall be liable to any 
person injured by reason thereof,” a street-railroad 
company is liable for damages caused by a dangerous 
bank of snow left on the side of its tracks after clean. 
ing them, where it had a reasonable time within which 
to remove it.—SMITH V. NasHuA ST. Ry., N. H., 44 Atl. 
Rep. 133. 

57. RAILROD COMPANY—Street Railway — Municipal 
Control.—When a street railway company has power, 
under its charter, to lay its track along the streets of a 
city, the city authorities may consent to such use of 
its streets by the street railway company, although 
there may be no express power in the charter of the 
city authorizing it to grant such a privilege.—ALMAND 
Vv. ATLANTA CONSOL. ST. Ry. Co., Ga., 34S. E. Rep. 6. 

58. REFORMATION OF INSTRUMENTS—Voluntary Deed. 
—A voluntary deed, made by a father to an adult son, 
without any prior consultation or agreement with the 
son, and intended to convey to him certain land in 
consideration of natural love and affection, as a testa- 
mentary gift, will not be reformed by acourt of equity, 
after the grantor’s death, to correct a mistake by rea- 
son of which it fails to describe the land intended, as 
against the other children and heirs of the grantor.— 
WILLEY V. HODGE, Wis., 80N. W. Rep. 75. 

59. REMOVAL OF CAUSES — Jurisdiction of Federal 
Court—Amount Involved.—The State of Arkansus, at 
the relation of a prosecuting attorney, filed a bill in 
one of her own courts against the Kansas & Texas Coal 
Company and the St. Louis & San Francisco Railroad 
Company, both corporations organized under the laws 
of the State of Missouri, alleging that the coal com- 
pany was threatening and about to import into one of 
the towns and counties in said State, over the line of 
its co-defendant’s railroad,a large number of armed 
men of the low and lawless type of humanity, to-wit, 
about 200, to the great danger of the public peace, 
morals and good health of said town andcounty. The 
defendants removed the case to this court, whereupon 
the plaintiff moved to remand the same for reasons 
which will appear in the opinion. Held, the amount 
involved in a suit for an injunction forthe purpose of 
determining the jurisdiction of a federal court is the 
value of the right to be protected, or the extent of the 
injury to be prevented, by the injunction.—STATE OF 
ARKANSAS V. Kansas & T. COAL Co., U. S.C. C., W. D. 
(Ark.), 96 Fed. Rep. 353. 


60. RESCISSION OF CONTRACT FOR FRAUD. — Under 
Comp. Laws, §§ 3589, 3591, which permit a party to re- 
scind a contract for fraud, but require him to act 
promptly on discovering the facts, and to restore the 
consideration received, one who takes a policy of hail 
insurance, and retains the same, and receives the pro- 
tection afforded thereby during the full season covered 
by its terms, cannot thereafter rescind the contract on 
the ground that he was induced to enter into it by 
fraud; bis remedy being by an action for the deceit, or 
a counterclaim for damages sustained,in case an ac- 
tion is brought against him on the contract.—NORTH- 
WESTERN MoT. Hai Ins. Co. OF ELKTON Vv. FLEMING, 
S. Dak., 80 N. W. Rep. 147. 

61. SALE—False Representations—Measure of Dam- 
ages.—If a person, by fraudulent representation to an- 
other as to the character, amount and future pros- 
pects of property owned by the latter, forthe purpose 
of inducing and which causes such other to sell such 
property to such person at a price determined by such 
false representations, and the relations between the 
parties be such that such person owes to such other 
good faith in such a transaction as regards disclosing 





the true condition of the property, the former may re- 
cover of the latter the damages sustained by him 
which are the natural and proximate consequences of 
the wrong.—POTTER V. NECEDAH LUMBER CO., Wis., 80 
N. W. Rep. 88. 

62. STaTUTES—Constructiou.—The word ‘‘may,” when 
used in a statute or enactment to impose a duty or 
delegate a power, the performance of which involves 
the protection of public or private interests, will be 
read as ‘‘must,” and construed as mandatory.— DOANE 
v. CITY OF OMAHA, Neb., 80N. W. Rep. 54. 

63. Tax EsS—Collection.—Action will not lie for collec- 
tion of taxes on personal property, it not being au- 
thorized by statute, and Comp. Laws, §§ 1609, 1618, pro- 
viding a remedy by distress and sale.—HANSON COUNTY 
v. Gray, 8. Dak., 80 N. W. Rep. 175. 

64. UsuRY—Action to Recover.—Gen. St. 1897, ch. 116, § 
2, contains no provisions which would authorize an 
action for the recovery of usurious payments of inter. 
est.—CITIZENS’ STATE BANK V. FRAZER, Kan.,58 Pac. 
Rep. 280. 


65. WaTERS—Appropriation.—The digging of a ditch 
not exceeding 30 feet in length, into which water from 
a stream was diverted, and returned to the stream at 
its foot, together with a notice posted of the appropri- 
ation of the water for irrigation of land half a mile 
distant,does not constitute an appropriation of the 
water, but is merely evidence of an intention to appro- 
priate, which, to become effective, must be followed 
within a reasonable time by an actual appropriation 
to beneficial use.--CRUSE V. MCCAULER, U.8.C.C., D. 
(Mont.), 96 Fed. Rep. 369. 


66. WILLS—Construction.—Under a will bequeathing 
to testator’s wife ‘‘all my estate, both real and per- 
sonal, during her natural life,” and then providing, 
“T also devise and bequeath to her all rents, Interest 
on money, and profitsthat may accumulate from any 
source, to be used by her for her special benefit, dur- 
ing her natural life,” and after her death giving ‘‘my 
estate” to remainder-men, all accumulations of in- 
come become the separate property of the widow, and 
do not go to the remainder-men.—EVANS V. KEMP, 
Wis., 80N. W. Rep. 98. 


67. WILLS—Uncertainty—Intestacy.—A willread: ‘I 
give to my wife, E, the undivided real estate of which I 
die seised. I also desire that my wife shall control 
and have all the proceeds of said real estate until the 
same is divided by the consent of the parties inter- 
ested, or the judgment of a proper court.”’ The testa- 
tor desired his debts to be paid out of realty not given 
to his wife, and bequeathed $100 from the residue of 
his estate after the wife had received her portion, and 
devised the remainder to his grandchildren. He had 
no real estate, except a homestead, of which he was 
the sole owner. Held, that the clause quoted was void 
for uncertainty, and the homestead descended as in. 
testate property.—IN RE WILLEY’s ESTATE, Wis., 80 N. 
W. Rep. 102. 


68. WITNESS—Impeachment.—A witness may be im- 
peached by showing that he made statements out of 
court contrary to those made in cuurt in regard to 
some matters relevant to the issue.—ZIMMERMAN V. 
KEARNEY COUNTY BANK, Neb., 80 N. W. Rep. 54. 


69. WITNESSES—Transactions with Deceased.—Rev. 
St. §§ 4069, 4070, forbidding the examination of a party 
to an action, or any person through or under whom a 
party derives his interest or title, as to personal trans- 
actions or communications with a deceased person, 
through whom the opposite party claims or defends, 
does not render incompetent, in an action for goods 
sold, the testimony of defendant’s employer that he 
had contracted to erect a hotel for plaintiff’s testator, 
and {had arranged that defendant might purchase 
goods from decedent’s store, which were to be paid for 
by fieducting the amount of such purchases from the 
contract price of the hotel, as the witness is not a party 
to the action nor the real party in interest.—LaackK V. 
RUNGE, Wis., 80 N. W. Rep. 61. 
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